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Promotions and Pricing



Promotional Pricing – Requirements
 Avoid false or misleading statements of fact concerning the reasons for, 

existence of, or amounts of price reductions 

 A reference price should be the price at which the retailer:
 Made a substantial number of sales in the recent, regular course of business, 

or

 Offered the item for sale for a reasonably substantial period of time in the 
recent, regular course of business, in good faith.

 A few states also expressly regulate:
 The length of time an item must be offered at a regular price, and

 The length of the sale (“28/90”)



• $6.1 million
• Agreement to label new 

merchandise as from Ann Taylor 
Factory Stores, LOFT Outlet Stores, 
or other stores, as applicable

• $2.9 million
• Agreement to post in-store and 

online disclosures on “compared 
to” pricing and offer employee 
training on pricing policies

• $4.85 million
• Agreement to augment 

primary signage, which 
directs customers to 
additional details about its 
comparison pricing 
practices, and post 
additional signs in stores 
describing those practices

Promotional Pricing – Settlements

• $29.6 million
• California-only

settlement

• $50.8 million
• Class members without proof 

of purchase received a cash 
payment of up to $20 or a 
Justice voucher of up to $30

• Class members w/proof of 6 
or more purchases or a single 
purchase of $105 or more 
received a cash payment of 
14%, or a Justice voucher for 
20%, of the purchases

• $50 million
• California-only

settlement



“[R]eliance on the advertising 
informed their decision to buy, 

which culminated in the 
embarrassment and frustration 

they felt when, as the items were 
being rung up, they learned that 

discount did not apply.”

Promotional Pricing – Disclosures



Best Practices
 Offer the item at the regular price before running the sale

 Limit the length of the sale – i.e., at the end of the sale, the offer the item 
again at a higher price

 Be aware of specific timing requirements 

 Disclose material information



Shipping and Delivery



Mail Order Rule – Requirements
 Sellers must have a reasonable basis to expect that they will be able to 

ship products:
 Within the stated time period, or

 If no time period is stated, within 30 days

 If sellers are unable to ship within the required time period, they must 
send a shipping delay notice offering either:
 Agreement to the delay, or

 The opportunity to cancel in exchange for a prompt refund



Enforcement – Fashion Nova



Enforcement - SuperGoodDeals



Best Practices
 Monitor your shipping timelines

 Have processes in place to reach out to customers if it looks like you will not meet the 
stated shipping timeline



Subscription Plans and “Free” Trials



General Requirements
 Laws vary – in application and in requirements – across the U.S.

 Most require clear and conspicuous notice of the material terms and 
conditions of the automatic renewal
 Date(s) of subsequent charges

 Price of subsequent charges

 How to cancel

 Some require affirmative consent (a best practice)

 Some require notice after a free trial before charges are assessed

 Recent updates in some jurisdictions: DC, North Dakota, and Vermont



California – Online Cancellation Requirement
 Businesses must allow consumers the ability to cancel online any 

automatic renewal purchased online

 Available cancellation methods include the following:
 Pre-formatted termination email that the consumer can complete and send to 

without any additional information

 Fillable form on the website



Lawsuits



Best Practices
 Obtain clear, express agreement to the recurring charges prior to sign-up

 Provide clear instructions on how to cancel – e.g., in an FAQ and the 
confirmation email

 Make the cancellation process straightforward

 Train customer service representatives on cancellation



Consumer Reviews



Consumer Review Fairness Act



Consumer Reviews at the FTC



Consumer Reviews at NAD



Best Practices for Solicited Consumer Reviews
 Treat solicited product reviews the same as endorsements

 Disclose material connections
 Compensation

 Ownership in a business

 Family or friend relationships

 Not limited to Amazon
 Product webpage

 App stores

 Yelp or similar



Endorsers and Influencers



Definition – Endorsements and Testimonials
 Any advertising message that consumers are likely to believe reflects the 

opinions, beliefs, findings, or experiences of a party other than the 
sponsoring advertiser

 Common endorsers and testimonialists

 Consumers

 Experts

 Celebrities

 Employees



Requirements – Endorsements and Testimonials
 Use simple and clear language
 If the business cannot say it, an influencer cannot say it
 Disclose material connections with a brand:
 Financial
 Employment
 Personal
 Family relationship

 Reviews must be truthful



Celebrity and Influencer Endorsements



Influencer Disclosure Examples



Enforcement – Not Just the FTC



Best Practices
 Require disclosures when the connection will not be clear to the 

consumer

 Do not assume that using a platform’s disclosure tool is sufficient

 Material connections requiring disclosure do not have to be significant

 Disclosures must be clear and conspicuous
 Avoid ambiguous terms like #thanks, #collab, or #sp

 Do not rely on a disclosure placed after a CLICK MORE link or a 
DISCLOSURE link



Customer Service



Best Practices
 Conduct adequate and periodic training

 Have a process for escalations
 Irate customers

 Safety concerns

 Periodically review complaints for patterns

 Remember that complaints can come via many channels – phone, email, 
social media



Questions?
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