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Promotions and Pricing




Promotional Pricing - Requirements

e Avoid false or misleading statements of fact concerning the reasons for,
existence of, or amounts of price reductions

e Areference price should be the price at which the retailer:

= Made a substantial number of sales in the recent, regular course of business,
or

= Offered the item for sale for a reasonably substantial period of time in the
recent, regular course of business, in good faith.

e A few states also expressly regulate:

= The length of time an item must be offered at
= The length of the sale (“28/90")
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Promotional Pricing - Settlements

JCPenney
« $50 million

ANN TAYLOR - “Qé’,
lFAETDHY STORE I_O_—l_ . $508 m|”|0nJ’S{‘cew o Ca|if0rnia-on|y

$6.1 million OUTLET , settlement
« Class members without proof
Agreement to label new

merchandise as from Ann Taylor of purchase received a cash
t of up to $20
Factory Stores, LOFT Outlet Stores, payment of up to $20 or a ROSS

. ustice voucher of up to $30 » - -
or other stores, as applicable : P DRESS FOi’ LESS®

» Class members w/proof of 6 . $4.85 million
or more purchases or a single A
« Agreement to augment
NMWMWN& purchase of $105 or more primary signage, which
| t received a cash payment of directs customenlfs o
$2.9 million aS 14%, or a Justice voucher for additional details about its
20%, of the purchases : ..
Agreement to post in-store and comparison pricing
online disclosures on “compared . ractices, and post
° Murlington  ° °

to” pricing and offer employee - additional signs in stores
training on pricing policies * $29.6 million describing ti(
- California-only
settlement



Promotional Pricing -

SUMMER

SALE

UP TO 75% OFF

SALE STYLES

800+ NEW ITEMS JUST ADDED

Disclosures

“[R]eliance on the advertising
iInformed their decision to buy,
which culminated in the
embarrassment and frustration
they felt when, as the items were
being rung up, they learned that
discount did not apply.”

SHOP TO IT: 40% OFF 5200+
(& NO BR MERCH EXCLUSIOMNS) CODE: BRSHOP perans

BANANA REPUBLIC  igjjey
Drye



Best Practices

Q Offer the item at the regular price before running the sale

Q Limit the length of the sale - i.e., at the end of the sale, the offer the item
again at a higher price

0 Be aware of specific timing requirements

A Disclose material information
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Shipping and Delivery
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Mail Order Rule - Requirements

e Sellers must have a reasonable basis to expect that they will be able to
ship products:
= Within the stated time period, or

= |f no time period is stated, within 30 days

e |fsellers are unable to ship within the required time period, they must
send a shipping delay notice offering either:
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= Agreement to the delay, or

= The opportunity to cancel in exchange for a prompt refund
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Enforcement - Fashion Nova

Fashion Nova Will Pay $9.3 Million for Consumer Refunds
To Settle FTC Charges It Violated Rules On Shipping,
Refunds

April 21,2020

Complaint alleges popular online fashion retailer failed to ship in timely manner
for years; illegally issued gift cards in place of refunds

TAGS: deceptive/misleading conduct | Retail | Merchandise & Clothing | Bureau of Consumer Protection |
Western Region Los Angeles | Consumer Protection | Advertising and Marketing |

Advertising and Marketing Basics

Online fashion retailer Fashion Nova will pay $9.3 million to settle Federal Trade Commission charges that it didn't
properly notify consumers and give them the chance to cancel their orders when it failed to ship merchandise in a
timely manner, and that it illegally used gift cards to compensate consumers for unshipped merchandise instead of
providing refunds.

MH'HUH

NOVA
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Enforcement - SuperGoodDeals

FTC Takes Action against Marketer That Falsely
Promised Consumers Next Day Shipping of Facemasks
and Other Personal Protective Equipment

July 8, 2020

SuperGoodDeals capitalized on soaring demand for protective equipment from
consumers worried about being exposed to COVID-19, agency alleges

FOR RELEASE

TAGS: Coronavirus (COVID-19) | Retail | Bureau of Consumer Protection | Consumer Protection |

Advertising and Marketing | Advertising and Marketing Basics | Online Advertising and Marketing

The Federal Trade Commission charged an online marketer with falsely promising consumers next-day shipping of
facemasks and other personal protective equipment (PPE) to deal with the coronavirus pandemic.

In a federal court complaint against SuperGoodDeals.com, Inc. and its owner, Kevin J. Lipsitz, the FTC alleged the
company sought to capitalize on the soaring demand for PPE from consumers worried about being exposed to the
coronavirus. Beginning in March, SuperGoodDeals’ website said PPE was “in stock,” and touted “Pay Today, Ships

Tomorrow.”

¥ 2 1 Vi
Y #1Y
SuperGoodDeals.com a"‘f"ﬁ Pay Today, Ships Tomorrow

ﬂ?’*

=

3M Model 8000 Respirator Mask
(Easier Breathing) In Stock - Pay
Today, Ships Tomorrow! Going Fast!

$19.95
(No reviews yet) Wrlte s Review

SKL:
12238

Quanitity:
Add ko Cart Add Lo Wish list




Best Practices

Q Monitor your shipping timelines

O Have processes in place to reach out to customers if it looks like you will not meet the
stated shipping timeline

From:

Date: Thu, Apr 23_ 2020 at 10:47 PM

Subject: Order Status Update for Order #TWEDPOP2
T

To Our Valued Customer:

Due to new safety & cleaning procedures at our fulfillment centers, we are experiencing delays in processing and shipping vour order. We're unable to ship vour order TWKP9P2 within the
time frame promised. We apologize for the delay. Your satisfaction 1s important to us, and we're making every effort to ship vour package as soon as possible.

As soon as your order 1s ready, we'll ship it out and email vour tracking information. Please note your package may already have shipped by the time vou receive this message. The maximum
anticipated delav 1s 30 davs from vour order date.

If vou have questions or prefer to cancel your order, we're available 24/7 at —You can also refuse delivery or return vour order for a full refund with free shipping.

sincerely,

-Custc-mer Service

Eeplies to this email will be sent to an unmonitored email account. If vou have any questions, please conta.ct—



Subscription Plans and “Free” Trials




General Requirements

Laws vary - in application and in requirements - across the U.S.

Most require clear and conspicuous notice of the material terms and
conditions of the automatic renewal

= Date(s) of subsequent charges

= Price of subsequent charges

= How to cancel

Some require affirmative consent (a best practice)

Some require notice after a free trial before charges are assessed

Recent updates in some jurisdictions: DC, North Dakota, and Vermont
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California - Online Cancellation Requirement
e Businesses must allow consumers the ability to cancel online any

automatic renewal purchased online

e Available cancellation methods include the following:

= Pre-formatted termination email that the consumer can complete and send to
without any additional information

= Fillable form on the website




Lawsuits

Hey Alex! Love your profile.

Bumble's $22.5M Auto-Renewal Deal Gets Initial OK il HEYoL Mg deud davs

By Dorothy Atkins

Law360 (July 15, 2020, 9:33 PM EDT) -- A California magistrate judge on Wednesday
preliminarily approved a £22.5 million deal by the maker of the Bumble dating app to
resolve allegations it violated MNew York and California consumer protection laws by auto-
renewing subscriptions without users' consent.

During a hearing held via Zoom, U.S. Magistrate Judge Nathanael M. Cousins greenlighted

Bumble Trading Inc. and Bumble Holding Ltd.'s settlement, which proposed to resclve ./ I'm actually going to a show
y . tonight with friends! Excited.

claims by two different classes — a California class of Bumble Boost users who were
charged auto-renewal fees and a nationwide class of users whose subscriptions were
automatically renewed.

ButcherBox Customer Has Beef With Auto Service
Renewals

By Hailey Konnath

Law380 (May 16, 2019, 7:14 PM EDT) -- Meat-delivery service ButcherBox illegally
automatically renews subscriptions without providing required notice, a California customer
alleged Wednesday, taking a hatchet to the e-beef business' practice in a 16-page
complaint.

ButcherBox doesn't adequately notify customers of its service renewal, violating California's
Unfair Competition Law and Automatic Renewal Law, according to a class action filed by
consumer Kyle Johnscon in California federal court.




Best Practices

Q Obtain clear, express agreement to the recurring charges prior to sign-up

Q Provide clear instructions on how to cancel - e.g., in an FAQ and the
confirmation email

Q Make the cancellation process straightforward

0 Tl’aln customer canisira ronracantativinc nn ranrcallatinn

Your Account

~ Your Orders

Gift cards

View balance or redeem a card

Ordering and shopping
preferences

Your addresses

Your Payments

Your Amazon profile
Archived orders

Manage your lists
Download order reports
1-Click settings
Amazon Fresh settings
Language preferences
Manage saved IDs
Coupons

Product Vouchers

=7 Track, return, or buy things again

vprime

Login & security
Edit login, name, and mobile
number

All things Alexa
Get the most out of your Alexa-
enabled devices

Digital content and devices
Manage content and devices

Your apps

Prime Video settings

Amazon Music settings

Manage Amazon Drive and photos
Digital games and software
Twitch settings

Audible settings

Amazon Coins

Digital gifts you've received

Digital and device forum

Prime Plan [T
Annual $119

See more plans v

prime Prime

5 View benefits and payment
settings

Your devices and content
E Manage your Amazon devices and
digital content

Memberships and subscriptions
Kindle Unlimited

Prime Video Channels

Music Unlimited

Subscribe & Save

FreeTime Unlimited

Audible membership

Dash buttons

Magazine subscriptions

Other subseriptions

Renewal Date

September 29, 2020

Update your payment method

Manage

Membershin

Update, cancel and more v

Manage
Membership

Update, cancel and more &

Membership Sharing
Share your benefits

| Manage your household

Remind me before
renewing

0 Send a reminder on September 26,
2020, 3 days before my renewal date.

End Membership

By ending your membership you will lose

access to your Prime benefits.

End membership
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Consumer Reviews




Consumer Review Fairness Act

CONSUMER REVIEW FAIRNESS ACT: WHAT BUSINESSES NEED TO KNOW

TAGS: Adverfising and Marketing | Advertising and Marketing Basics | Endorsements, Influencers, and Reviews | Online Advertising and Marketing

The Consumer Review Faimess Act protects consumers’ ability to share their honest opinions about a business's products, services, or conduct in any
forum — and that includes social media. The FTC has tips to help your company comply with the law.

The Consumer Review Fairness Act {CRFA) protects people’s ability to share their honest opinions about a business’s products, services, or conduct, in any
forum, including social media. Is your company complying?

Contracts that prohibit honest reviews, or threaten legal action over them, harm people who rely on reviews when making their purchase decisions. But
another group is also harmed when others try to squelch honest negative reviews: businesses that work hard to earn positive reviews.

The Consumer Review Fairness Act was passed in response to reports that some busingsses try to prevent people from giving honest reviews about
products or semrvices they received. Some companies put contract provisions in place, including in their online terms and conditions, that allowed them to sue
or penalize consumers for posting negative reviews.

REVIEWS

) m— Kelle
() WRITE A REVIEW
9 Questions \ 9 Answers (0)
o1 ASK A QUESTION

[EI



Consumer Reviews at the FTQ

Operators of Comparison Shopping Website Agree to
Settle FTC Charges Alleging Deceptive Rankings of
Financial Products and Fake Reviews

February 3, 2020

TAGS: deceptive/misleading conduct | Finance | Burzau of Consumer Protection | Consumer Protection |
Cnline Advertising and Marketing | Debt | Education

The operators of a website that compares student loans and other financial products have agresd to settle Federal

Trade Commission allegations that they misled consumers to beligve their website provided objective product
information, when in fact they offered higher rankings and ratings to companies that paid for placement.

Save Time and Money by Comparing Your Options

Complete One Simple Form See What Our Customers Have to Say
IGY & AMEC B Py g  QuUESlions at iRy r
' & TRUSTPILOT
E3E3E36363
Get Personalized Quotes T s BEVAEVS
@ AEtantly
Lendedu
| wetle] rost cemmaead B £ ampany 16F Suee
Choose What Works Best For You
@ Take As Long As You'd Like

SULFUR ACNE
EATMENT MASK

GOOD
C.EO " WASNEE

RAF H S R—
5% Salicytie Acwd irvssteeent odl

S1LINDAY RIGHTE | - & HC ACID TREATMEN
SLUNDAY a.l T UFO.

B ki for CRily, 1OSONCY, o e
pounger-kaking skin. Vially brighiey ULTRA-CLARIFYIN
e oppearonce of oge spokiony FACE
ducokralions. insbandly plumps Pe
ook Of firwy lins ONC wiinkies i 3
mingtes.

SUNVE SUNDAY |(—5oE - S ONDAY
N2 = RILEY RILEY RILEY
|

Devumi, Owner and CEQO Settle FTC Charges They Sold
Fake Indicators of Social Media Influence; Cosmetics
Firm Sunday Riley, CEO Settle FTC Charges That
Employees Posted Fake Online Reviews at CEO’s
Direction

October 21, 2019

TAGS: Retail | Merchandise & Clothing | Bureau of Consumer Protection | Consumer Protection |
Advertising and Marketing | Endorsements, Influencers, and Reviews | Online Advertising and Marketing
The Federal Trade Commission has halted the deceptive online marketing tactics of two companies and their

principals, the first of which allegedly sold fake indicators of social media influence, and the second of which
allegedly used fake product reviews posted by its emplovees on a well-known retail website.
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Consumer Reviews at NAD
r @ TaxSlayer

*Trustpilot

1. PyL

More 5 star
reviews than any
other steam inhaler

®
C
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Best Practices for Solicited Consumer Reviews

Q Treat solicited product reviews the same as endorsements

A Disclose material connectio==

Yrirvririr This case is really good, it looks very nice and doesn't add bulk ...

0 Compensation By NE— January 16, 2016
Color: Black & Black

Q Ownershi pINna business The case is lightweight and slick. This case is really good, it looks very nice and doesn't add bulk or excessive
size to my phone.lt is so easy to get in and out of my pocket and the color is nice. It fits snuggly aTu provides

D Fa m | |y or fr| en d e | at| ons h | ‘ good protection. It's so pretty and it seems durable] | receive this product to give honest review.

. . » 2 comments 0 of & people found this helpful. Was this review helpful to you? | Yes No ] Report
A Not limited to Amazon abuse
| P ro d uct we b page 1011y It protects well and feels good on my phone

By NN on January 20, 2016

Color: Black & Black

O App stores

This case fits my phone well and is very durable. It protects well and feels good on my phone. | received this for
free for doing this review.

O Yelp or similar
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Dry‘c’-)



Endorsers and Influencers




Definition - Endorsements and Testimonials

e Any advertising message that consumers are likely to believe reflects the
opinions, beliefs, findings, or experiences of a party other than the
sponsoring advertiser

e Common endorsers and testimonialists

Consumers
Experts Advice for
:‘nfluencers
.. rom
Celebrities the FTC
Employees

Advice for
Influencers




Requirements - Endorsements and Testimonials

e Use simple and clear language
e If the business cannot say it, an influencer cannot say it
e Disclose material connections with a brand:
= Financial
= Employment
= Personal
= Family relationship
e Reviews must be truthful
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Celebrity and Influencer Endorsements

Home » News & Events » Press Releases » FTC Staff Reminds Influencers and Brands to Clearly Disclose Relationship

FTC Staff Reminds Influencers and Brands to Clearly

Disclose Relationship

Commission aims to improve disclosures in social media endorsements

-5

eatingmyfeelingsmerch » Follow
H-Mart

eatingmyfeelingsmerch Did
@jamesyworld actually buy all of
these ramen noodles

He certainly ate all of his feelings with
these noodles

Do you spot your favorite noodles
here?

Tap to get your own EAT YOUR
FEELINGS tote for your next noodle
adventure to @hmartofficial §

E88: @heyheyyuchen

eatingmyfeelingsmerch #noodles
#slurping #korean

g O Q0 [

688 likes
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Influencer Disclosure Examples

i“% brihallofficial
Paid partnership with forever21

brihallofficial

Paid partnership with uspostalservice brihallofficial

Paid partnership with kissproducts

brihallofficial
Paid partnership with kissproducts

SPONSORED BY
= UNITED STATES
B rostaL service

Qv N

24,546 views

brihallofficial #ad Ever sit by the window waiting for that
special piece of mail or package? Thanks to
@USPostalService Informed Delivery | receive emails...

QY
m 13,574 likes

brihallofficial Not a lash glue fan? No problem! | used
@KISSProducts new Magnetic Lashes in my latest video to
2 B complete a cool toned fall look and the EZ load applicator
@ Q V brihallofficial Not a lash glue fan? No problem! | used that rotates is a magnetized made application that is super
@KISSProducts new Magnetic Lashes in my latestvidan to

13,574 likes

ezsyane fuss free! and TBH they look great on!. Link in my

12,944 likes complete a cool toned fall look and the EZ load .. bih #ad (9KISSproducts #KISSlashes #kissmagneticlash g

brihallofficial Cold. w all

new video linked in description
fashion try-on haul of new pick ups



Enforcement - Not Just the FTC

FifTea

14 Day Detox

Blend of All Naturol Ingredients

FitTear & L0SE WEIGHT,

414 Day Detox

“ BUrnmg & Weight Loss
ur Immune System
€ans Your Digestive System’

[ vy Fifoa.com




Best Practices

Q Require disclosures when the connection will not be clear to the
consumer

A Do not assume that using a platform’s disclosure tool is sufficient
Q Material connections requiring disclosure do not have to be significant
Q Disclosures must be clear and conspicuous

O Avoid ambiguous terms like #thanks, #collab, or #sp

Q Do not rely on a disclosure placed after a CLICK MORE link or a
DISCLOSURE link
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Customer Service




Best Practices

O Conduct adequate and periodic training

QO Have a process for escalations

Q Irate customers
O Safety concerns
Q Periodically review complaints for patterns

O Remember that complaints can come via many channels - phone, email,
social media
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Questions?
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