0001

[ST: 1] [ED: m] [REL: 22_1GT] (Beg Group)
Composed: Thu Dec 23 17:04:16 EST 2021
XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]
VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol008]
0

PRATT’S GOVERNMENT
CONTRACTING LAW
REPORT
VOLUME 8

NUMBER 1

January 2022

Editor’s Note: Subcontracting Rules
Victoria Prussen Spears

1

Moving the Goalposts for Small Business Contractors: The FAR
Codification of the New Limitation on Subcontracting Rules Michael
McGill and Thomas A. Pettit

3

Opportunities Abound After Infrastructure Investment and Jobs Act
Becomes Law
Nancy A. Fischer, Aimee P. Ghosh, Benjamin J. Cote,
Elizabeth Vella Moeller, Craig J. Saperstein,
Moushami P. Joshi and Johnna Purcell

13

Pentagon Scraps Current Cybersecurity CMMC Program in Favor
of CMMC 2.0, Which Promises to Ease the Burden of Participating
in Government Contracts
Meghan D. Doherty, Michael R. Rizzo and Brian E. Finch

18

Navigating the Federal Contractor COVID-19 Vaccine Mandate and
Workplace Safety Protocols
Kristen E. Ittig, Joshua F. Alloy and Thomas A. Pettit

21

Top 10 Takeaways from Federal Contractor and Subcontractor
Vaccine Mandate
David T. Hickey and Amba M. Datta

31

0002

[ST: 1] [ED: m] [REL: 22_1GT]
Composed: Thu Dec 23 17:04:16 EST 2021
XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]
VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol008]
47

QUESTIONS ABOUT THIS PUBLICATION?
For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:
Heidi A. Litman at ........................................................................................ 516-771-2169
Email: ..................................................................................... heidi.a.litman@lexisnexis.com
Outside the United States and Canada, please call . . . . . . . . . . . . . . (973) 820-2000
For assistance with replacement pages, shipments, billing or other customer service matters,
please call:
Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . (518) 487-3385
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341
Customer Service Website . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/
For information on other Matthew Bender publications, please call
Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Outside the United States and Canada, please call . . . . . . . . . . . . . . .

(800) 223-1940
(937) 247-0293

Library of Congress Card Number:
ISBN: 978-1-6328-2705-0 (print)
ISSN: 2688-7290

Cite this publication as:
[author name], [article title], [vol. no.] PRATT’S GOVERNMENT CONTRACTING LAW
REPORT [page number] (LexisNexis A.S. Pratt).
Michelle E. Litteken, GAO Holds NASA Exceeded Its Discretion in Protest of FSS Task
Order, 1 PRATT’S GOVERNMENT CONTRACTING LAW REPORT 30 (LexisNexis A.S.
Pratt)
Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.
This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.
LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.
Copyright © 2022 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.
Originally published in: 2015
No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.
Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2022–Pub.4938)

0003

[ST: 1] [ED: m] [REL: 22_1GT]
Composed: Thu Dec 23 17:04:16 EST 2021
XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]
VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol008]
40

Editor-in-Chief, Editor & Board
of Editors
EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.
EDITOR
VICTORIA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.
BOARD OF EDITORS
MARY BETH BOSCO
Partner, Holland & Knight LLP
PABLO J. DAVIS
Of Counsel, Dinsmore & Shohl LLP
MERLE M. DELANCEY JR.
Partner, Blank Rome LLP
J. ANDREW HOWARD
Partner, Alston & Bird LLP
KYLE R. JEFCOAT
Counsel, Latham & Watkins LLP
JOHN E. JENSEN
Partner, Pillsbury Winthrop Shaw Pittman LLP
DISMAS LOCARIA
Partner, Venable LLP
MARCIA G. MADSEN
Partner, Mayer Brown LLP
KEVIN P. MULLEN
Partner, Morrison & Foerster LLP
VINCENT J. NAPOLEON
Partner, Nixon Peabody LLP
STUART W. TURNER
Counsel, Arnold & Porter
ERIC WHYTSELL
Partner, Stinson Leonard Street LLP
WALTER A.I. WILSON
Partner Of Counsel, Dinsmore & Shohl LLP

iii

0004

[ST: 1] [ED: m] [REL: 22_1GT]
Composed: Thu Dec 23 17:04:16 EST 2021
XPP 9.4.1.0 FM000150 nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]
VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-fmvol008]
21

Pratt’s Government Contracting Law Report is published 12 times a year by Matthew Bender
& Company, Inc. Copyright © 2022 Matthew Bender & Company, Inc., a member of
LexisNexis. All Rights Reserved. No part of this journal may be reproduced in any form—by
microfilm, xerography, or otherwise—or incorporated into any information retrieval system
without the written permission of the copyright owner. For customer support, please contact
LexisNexis Matthew Bender, 9443 Springboro Pike, Miamisburg, OH 45342 or call
Customer Support at 1-800-833-9844. Direct any editorial inquiries and send any material for
publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,
26910 Grand Central Parkway Suite 18R, Floral Park, New York 11005,
smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is
welcomed—articles, decisions, or other items of interest to lawyers and law firms, in-house
counsel, government lawyers, senior business executives, and anyone interested in privacy
and cybersecurity related issues and legal developments. This publication is designed to be
accurate and authoritative, but neither the publisher nor the authors are rendering legal,
accounting, or other professional services in this publication. If legal or other expert advice
is desired, retain the services of an appropriate professional. The articles and columns reflect
only the present considerations and views of the authors and do not necessarily reflect those
of the firms or organizations with which they are affiliated, any of the former or present clients
of the authors or their firms or organizations, or the editors or publisher.
POSTMASTER: Send address changes to Pratt’s Government Contracting Law Report,
LexisNexis Matthew Bender, 230 Park Ave. 7th Floor, New York NY 10169.

iv

0031

[ST: 1] [ED: 100000] [REL: 22_1GT]
Composed: Thu Dec 23 16:43:06 EST 2021
XPP 9.4.1.0 SC_PRATT nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]
VER: [SC_PRATT-Master:07 Dec 21 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-ch0182]
0

GOVERNMENT CONTRACTING LAW REPORT

Top 10 Takeaways from Federal Contractor
and Subcontractor Vaccine Mandate
By David T. Hickey and Amba M. Datta*
The Safer Federal Workforce Task Force has issued guidance implementing President
Biden’s Executive Orders pertaining to the COVID-19 action plan with respect to
federal government contractors. Covered contractors must immediately be prepared to
implement the Task Force guidance. This article summarizes the top takeaways for
government contractors in this rapidly developing area.

President Biden issued two executive orders requiring federal employees and
federal contractor employees to get vaccinated against COVID-19. As part of
his broad “Path Out of the Pandemic” COVID-19 action plan, the president
also directed the Department of Labor’s Occupational Safety and Health
Administration to develop an Emergency Temporary Standard requiring private
employers with 100 or more employees to ensure their workforce is fully
vaccinated or mandate unvaccinated workers to undergo weekly testing. Similar
mandates were issued covering certain health care workers, federal employees
and uniformed military personnel.
Following the issuance of the federal contractor vaccine mandate contained
in Executive Order 14042 (“the EO”), the Safer Federal Workforce Task Force
(“Task Force”) led by the White House COVID-19 Response Team issued
guidance (“the Guidance”) implementing the EO with respect to federal
government contractors on September 24, 2021. Importantly, the Task Force’s
website also includes “Frequently Asked Questions” providing additional
guidance to federal contractors on implementing the EO, and requiring
monitoring by contractor compliance personnel.
On September 30, the Federal Acquisition Regulatory Council issued a
contract clause requiring contractors and subcontractors at any tier to comply
with the guidance published by the Task Force and recommended that federal
agency acquisition offices exercise their authority to develop Federal Acquisition
Regulation (“FAR”) deviation clauses implementing the Task Force’s guidance.
The Civilian Agency Acquisition Council, Department of Defense and General
Services Administration have issued class deviation clauses as well incorporating
the Task Force’s guidance.
*

David T. Hickey, a partner at Kelley Drye & Warren LLP and chair of the Government
Contracts practice group at the firm, counsels clients on a wide spectrum of legal and legislative
matters related to federal contracts, defense and national security issues. Amba M. Datta is special
counsel at the firm focusing her practice on government contracts, internal investigations and
compliance. The authors may be reached at dhickey@kelleydrye.com and adatta@kelleydrye.com,
respectively.

31

0032

[ST: 1] [ED: 100000] [REL: 22_1GT]
Composed: Thu Dec 23 16:43:06 EST 2021
XPP 9.4.1.0 SC_PRATT nllp 4938 [PW=468pt PD=693pt TW=336pt TD=528pt]
VER: [SC_PRATT-Master:07 Dec 21 02:10][MX-SECNDARY: 01 Mar 21 12:00][TT-: 29 Jul 21 00:02 loc=usa unit=04938-ch0182]
0

GOVERNMENT CONTRACTING LAW REPORT

Since the EO, the Task Force Guidance, and contract clauses were issued,
legal challenges have been filed in federal court by over two dozen states
challenging the legality (procedurally and constitutionally) of the mandate. This
has complicated an already difficult compliance landscape for contractors and
subcontractors of all sizes. Multiple federal district court judges have issued
injunctions against enforcement of the mandate. As of this writing, a
nationwide preliminary injunction is in place as a result of a December 7
preliminary injunction issued by the U.S. District Court for the Southern
District of Georgia, which is under appeal by the Justice Department. As a
result, the Task Force and individual contracting agencies have announced that
the mandate will not be enforced pending the outcome of these federal cases.
In addition, the Department of Defense issued a new class deviation indicating
that contracting officers would not include the contract clause in new DoD
solicitations or new contracts and orders and would not amend existing
contracts or order to incorporate the class deviation clause.
Regardless of the current state of court proceedings, covered contractors must
be prepared to implement the Task Force Guidance. This article summarizes the
top takeaways for government contractors in this rapidly developing area.
1. BOTTOM LINE
The federal contractor vaccine mandate applies broadly to require federal
contractor employees on covered contracts, those who perform duties in
connection with a covered contract, and those working at the same workplace
as covered employees, to be fully vaccinated from COVID-19. The Guidance
also requires contractors to comply with masking and physical distancing
requirements while in a covered contractor workplace and assigns responsibility
for compliance to a designated individual tasked with coordinating implementation of workplace safety protocols at covered contractor workplaces.
2. TIMING
Employees must be vaccinated no later than January 18, 2022 (as of the
November 10, 2021 Guidance), or by the first day of performance of a covered
contract, option exercise, or renewed contract when a clause requiring
compliance with the Guidance has been incorporated into a contract. The
clauses (and therefore the Guidance) will be incorporated as follows:
•

In new federal contracts or contract-like instruments awarded on or
after November 14, 2021;

•

In existing contracts for which options are exercised or extensions are
issued;

•

In new solicitations issued on or after October 15, 2021, and contracts
32
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awarded pursuant to those solicitations (this includes new solicitations
issued on or after October 15, 2021 for orders awarded pursuant to
those solicitations under existing indefinite-delivery contracts).
(As of this writing, these dates have been suspended due to court orders).
3. COVERED CONTRACTORS
The vaccine mandate, masking and social distancing requirements apply to
federal contractors that hold contracts or “contract-like instruments” for
services, construction, leases, licenses, permits and agreements to perform work
relating to federal property or lands. There are no exceptions for commercial
item contracts and the term “contract” includes all contracts and subcontracts
at any tier.
4. INAPPLICABLE TO CERTAIN CONTRACTS AND GRANTEES
The mandate does not apply to:
•

Grants.

•

Contracts or subcontracts below the simplified acquisition threshold,
currently $250,000 (however, the Guidance encourages agencies to
incorporate clauses requiring compliance with the Guidance into
contracts under the threshold).

•

Contracts or agreements with Indian Tribes.

•

Contracts if performance is outside the United States or its outlying
areas.

5. APPLICABLE TO CERTAIN SUPPLY CONTRACTS
Currently, the contract clauses are not required to be included in contracts or
subcontracts for supplies. The class deviations issued by the Civilian Agency
Acquisition Council and Department of Defense, as well as the FAR clause,
limit the vaccine requirement to contracts and subcontracts “for services,
including construction.”
However, significantly the GSA class deviation will require contracting
officers to incorporate the FAR clause in all new and existing Federal Supply
Schedule (“FSS”) contracts above the micro-purchase threshold, including
contracts that are solely for products. The GSA stated that it is not
administratively feasible to distinguish FSS contracts that are solely for products
from FSS contracts that are primarily for products but also include ancillarytype services (e.g., installation, maintenance, training, ancillary services acquired via the Order-Level Materials SIN, etc.). As a result of GSA’s deviation,
the clause will be included in Schedule Contracts, many Blanket Purchase
Agreements (“BPAs”), Government-wide Acquisition Contracts (“GWACs”),
33
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Multi-Agency Contracts (“MACs”) and Agency-specific indefinite delivery,
indefinite quantity (“IDIQ”) contracts, including those exclusively for products.
As the Task Force suggested, other agencies and contracting officers will likely
incorporate the clause and its vaccine requirement in contracts for products as
well. As a result, at this time, generally the mandate does not extend to
contractors or subcontractors only providing products if they fall outside of the
GSA deviation. Moreover, this issue remains subject to change because,
although the Guidance excluded contracts and subcontracts “for the manufacturing of products” from the mandate and the EO exempted subcontracts
“solely” for the provision of products, the Task Force guidance strongly
encourages agencies to incorporate the clause into contracts that are solely for
products.
6. SCOPE OF COVERAGE FOR EMPLOYEES WORKING ON OR IN
CONNECTION WITH A COVERED CONTRACT
The vaccine mandate applies to any full-time or part-time employee of a
covered contractor working on or in connection with a covered contract. The
“in connection with language” is broad and includes employees who are
indirectly engaged in performing the specific work called for by the covered
contract, such as human resources, billing and legal review. Significantly,
individuals working on a covered contract remotely from their residences are
still subject to the vaccine mandate even if they never work at a covered
contractor workplace or a federal government building. However, the masking
and physical distancing portions of the Guidance do not apply to an
individual’s residence.
7. SCOPE OF COVERAGE APPLIES TO EMPLOYEES WORKING AT
A COVERED WORKSITE
The broad application of the mandate extends to any workplace locations
controlled by a contractor or subcontractor where an employee of the covered
contractor or subcontractor working on or in connection with a covered
contract is likely to be present during the period of performance. If a covered
contractor employee is likely to be present in any area of a building, site
(indoors or outdoors), facility, or office campus controlled by a covered
contractor or subcontractor, the covered contractor or subcontractor must
apply these rules to all areas and persons working in those areas unless it can
affirmatively determine that there will be no interaction between covered
contractor employees and other persons at the site. This means that contractor
employees working in a covered contractor workplace are likely subject to the
vaccine mandate regardless of whether they are working on or in connection
with a covered contract by virtue of the fact that they could come into contact
34
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with a covered contractor employee in a worksite’s common areas such as
lobbies, security clearance areas, elevators, stairwells, meeting rooms, kitchens,
dining areas and parking garages.
8. DETERMINING IF A WORKER IS FULLY VACCINATED
Employees are “fully vaccinated” two weeks after their final dose from a oneor two-dose series of COVID-19 vaccines approved for regular and emergency
use by the U.S. Food and Drug Administration or the World Health
Organization. An employee’s attestation of vaccination, proof of prior infection,
or an antibody test are not sufficient proof of vaccination. Instead, covered
contractors must verify employee vaccination status by collecting digital or hard
copies of an immunization record from a healthcare provider or pharmacy, a
COVID-19 Vaccination Record Card, medical records documenting the
vaccination, immunization records from a public health or state immunization
information system, or other official documentation detailing the type of
vaccine administered, date(s) of administration, and the name of the healthcare
professional or clinic site that administered the vaccine.
9. MASKING AND SOCIAL DISTANCING REQUIREMENTS IN
ADDITION TO VACCINATION
Covered contractors must ensure that all individuals, including covered
employees and visitors, comply with published Centers for Disease Control and
Prevention (“CDC”) guidance for masking and social distancing at covered
contractor workplaces. The guidance specifically requires that in areas of high
or substantial community transmission (as defined by the CDC), all persons—
including those fully vaccinated—must wear masks indoors. Fully vaccinated
persons in low or moderate community transmission areas (as defined by the
CDC) do not need to wear masks indoors. However, people in any work setting
who are not fully vaccinated—”to the extent practicable”—should maintain six
feet of distance from others “at all times, including in offices, conference rooms
and all other communal and work spaces.” This requirement would apply to,
for example, covered contractor employees who have an approved accommodation to the vaccination mandate.
10. CONTINUED MONITORING REQUIRED
The White House, the Task Force and individual contracting agencies will
continue to hold industry briefings and updates in the coming weeks to
encourage maximum vaccination for employees. The courts may permanently
enjoin the mandate, in whole or in part, or may allow enforcement to proceed.
The ultimate fate of the requirement remains a question. However, compliance
with the Guidance and FAQs could soon become contractually required for
many contractors and subcontractors. Potential consequences for non35
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compliance include contract termination, negative performance evaluations,
suspension and debarment, and civil liability or criminal prosecution under the
False Statements Act or False Claims Act. If the injunctions on enforcement are
lifted, it remains unclear how the federal government will in fact enforce the
mandate. This is perhaps the most significant issue for the government
contracts industry and its supply chain that will be discussed and debated in the
future.
ACTIONS TO TAKE
Covered contractors should immediately take the following actions:
•

Designate a person(s) to coordinate COVID-19 workplace safety and
monitor compliance with the mandate and implementing clauses.

•

Monitor the Task Force Guidance, FAQs (which are being updated),
and solicitation and contract clauses in all contract instruments as these
are rapidly developing.

•

Evaluate your worksites to determine which sites and employees are
covered by the mandate.

•

Ensure that adequate policies and procedures are in place to mitigate
risks associated with non-compliance with the contract clauses.

•

Establish a mechanism to document compliance with mandate.

•

Establish a mechanism to securely collect vaccination information and
documentation from employees.

•

Establish a communications plan to inform employees of developments
in Task Force Guidance or with respect to the mandatory vaccine
requirement.

•

Establish policies and determine consequences for employees refusing
vaccination if injunctions on enforcement of the mandatory vaccine
mandate are lifted; however, refrain from adverse employment actions
with regard to vaccine hesitant individuals in jurisdictions prohibiting
such actions pending outcome of litigation.

•

Monitor all jurisdictions (federal, state and local) and status of legal
challenges to determine the scope and validity of requirements and
contractual actions.
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