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E-Rate Fraud in Crosshairs Following Charter 
School Indictment

By Steve Augustino & Bradford Currier on January 28, 2018

E-Rate fraud is back in the spotlight following the indictment of a Dallas charter school 

CEO and the owner of a contracting company for an alleged kickback scheme resulting in 

over $300,000 in illegal subsidies. Federal prosecutors stated that the pair violated the 

E-Rate program’s competitive bidding requirements and submitted fraudulent invoices to 

the Federal Communications Commission (“FCC”).  The indictment comes on the heels of 

major FCC settlements and enforcement actions against educational institutions and 

service providers for alleged E-Rate violations.  FCC Chairman Pai has repeatedly criticized

the administration of the E-Rate program and the indictment may spur further calls for 

action to combat fraud in the program.
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The E-Rate program is the country’s largest educational technology program and assists 

schools and libraries with obtaining affordable telecommunications and internet services. 

Under the program, educational institutions receive a discount from the FCC (through the 

Universal Service Administrative Company) on equipment and services provided by 

vendors.  The discounts range from 20 to 90 percent, with higher discounts targeted to 

institutions located in high-poverty and rural areas.  In order to receive the discount, 

institutions must use a competitive bidding process that treats price as the primary factor 

for selecting a vendor.  Importantly, institutions may not receive any gifts or other 

payments in exchange for picking a vendor.  Institutions also must pay a portion of the 

costs for the services and equipment to further incentivize the selection of the lowest-cost 

bid.

Federal prosecutors alleged that the CEO of a group of charter schools received 

thousands of dollars from a contracting executive in exchange for selecting the contractor 

as the schools’ E-Rate service provider.  According to the indictment, the pair falsely 

certified to the FCC that the vendor selection followed the competitive bidding rules and 

submitted invoices for equipment and services that were never provided to the schools.  

Prosecutors also alleged that the schools never paid their required portion of the costs for 

the discounted equipment and services.  In addition to potential prison time, prosecutors 

sought the recovery of any money or property traceable to the alleged E-Rate fraud.

The FCC also may take enforcement action against the schools and the contractor.  The 

FCC recently increased its oversight of the E-Rate program following an uptick in 

complaints concerning conflicts of interest in bids as well as submissions of falsified 

claims. Late last year, the FCC required the E-Rate service provider to the New York City 

Department of Education to return over $17 million in subsidies after a school system 

consultant submitted fraudulent invoices for work performed by subcontractors he 

owned. The FCC already required the school system to pay $3 million and adopt a number 

of compliance measures to resolve the investigation, including the establishment of an 

E-Rate training program for school leadership and the appointment of an independent 

compliance monitor. The settlement represented the first time the FCC took enforcement 

action against an educational institution (instead of a vendor) for E-Rate violations.  

Moreover, the FCC previously proposed a fine of more than $100,000 and sought to 

recover E-Rate subsidies from an AT&T subsidiary for allegedly overcharging schools a 

rate 400 to 500 percent higher than the rate available to other customers.
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Large penalties for E-Rate violations are common.  First, the FCC often applies a “treble 

damages” factor to E-Rate overcharges, which can significantly increase fines. Second, the 

FCC normally imposes a separate fine for each false certification or invoice submitted, 

which can serve as a forfeiture multiplier.  Third, the FCC generally seeks full restitution of 

improperly disbursed E-Rate support, including for support disbursed beyond the normal 

one-year statute of limitations for FCC enforcement actions, arguing that such action does 

not represent a separate fine but rather a recovery of federal funds.

The indictment and recent FCC E-Rate enforcement actions highlight the importance of 

putting in place strong compliance safeguards governing the request for and use of 

federal universal service support. Service providers and support recipients therefore 

should review their E-Rate compliance policies and procedures carefully.
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Cimon, Alexander

From: Grad, Harrison C.

Sent: Tuesday, February 05, 2019 4:58 PM

Cc: Heitmann, John; Augustino, Steve; Kelly, Henry T.; Guyan, Joshua; Smith, Denise N.; 

Dover, Michael; Currier, J. Bradford; Wainwright, Jennifer; Bell, Avonne; Laughlin, Chris 

M.; Cimon, Alexander

Subject: Lifeline Update: FCC Announces Next National Verifier Launch

Attachments: Public Notice on Wave 4 National Verifier Launch DA-19-43 v1.pdf

LIFELINE UPDATE

FCC Announces Next National Verifier Launch in Eight States, Three Territories, and DC

Today, the Wireline Competition Bureau released the attached Public Notice announcing that the 
National Verifier will soft launch on February 6 in Alaska, American Samoa, Delaware, the District of 
Columbia, Maine, the Northern Mariana Islands, Rhode Island, and the U.S. Virgin Islands.  This is the 
fourth wave of states/territories that have entered the soft launch process.  During the soft launch, 
ETCs can enroll applicants using the National Verifier, but may also still use existing eligibility 
processes to enroll subscribers.  In addition, during the soft launch period, USAC will begin 
reverification of existing Lifeline subscribers in these states, territories and DC.  Subscribers that are 
not found in the available eligibility databases are required to provide documentation of eligibility or 
they are de-enrolled.  The Public Notice also states that ETCs should not begin any recertifications in 
these states as of February 6, 2019 and should finish any currently open recertifications in these 
territories by April 12, 2019.   

Also announced in this Public Notice is the National Verifier’s full launch in Missouri, North Carolina, 
Pennsylvania, and Tennessee on March 5.  The verifier soft launched in these states on December 4, 
2018.  Following March’s full launch date, ETCs in those states will be required to use the National 
Verifier to make eligibility determinations for all Lifeline applicants, and must cease using legacy 
eligibility processes.  In addition, all annual recertifications will be done by USAC in these states.   

*          *          * 

Please contact John, Josh or your usual Kelley Drye attorney if you have any questions. 
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CONTACTS

JOHN J. HEITMANN
Partner and Chair, 
Communications  
Practice Group
jheitmann@kelleydrye.com
(202) 342-8544

JOSHUA T. GUYAN
Partner,  
Communications  
Practice Group
jguyan@kelleydrye.com
(202) 342-8566
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Cimon, Alexander

From: Grad, Harrison C.

Sent: Wednesday, July 18, 2018 5:01 PM

Cc: Heitmann, John; Augustino, Steve; Kelly, Henry T.; Guyan, Joshua; Smith, Denise N.; 

Dover, Michael; Currier, J. Bradford; Wainwright, Jennifer; Bell, Avonne; Dempsey, 

Jameson; Cimon, Alexander

Subject: Lifeline Update: Minimum Service Standard Increases, 2019 Budget

Attachments: Public Notice on Minimum Service Standards Budget DA-18-739.pdf

LIFELINE UPDATE

FCC Announces Lifeline Minimum Service Standard Increases, 2019 Lifeline Budget

Today, the Wireline Competition Bureau released the attached Public Notice announcing new 
minimum service standards for fixed broadband and the 2019 budget for the Lifeline program. The 
Public Notice also provides a reminder of the updated minimum service standards for mobile 
broadband data and mobile voice service. 

As of December 1, 2018, the minimum service standard for fixed broadband speed will be 18 Mbps 
downstream and 2 Mbps upstream. Also starting December 1, the minimum service standard for 
fixed broadband data usage will be 1000 GB per month.  

The Public Notice also includes a reminder that the Lifeline minimum service standard for mobile 
broadband data usage will increase to 2 GB per month and for mobile voice will increase to 1,000 
minutes per month starting on December 1, 2018.  The minimum service standard for mobile 
broadband speed remains 3G mobile technology.  

Beginning January 1, 2019 the budget for the Lifeline program will be $2,327,114,250.  Indexed to 
inflation in accordance with the Consumer Price Index, the budget was $2,279,250,000 for 2018.  

*          *          * 

Please contact John, Josh or your usual Kelley Drye attorney if you have any questions. 
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CONTACTS

JOHN J. HEITMANN
Partner and Chair, 
Communications  
Practice Group
jheitmann@kelleydrye.com
(202) 342-8544

JOSHUA T. GUYAN
Partner,  
Communications  
Practice Group
jguyan@kelleydrye.com
(202) 342-8566
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Cimon, Alexander

From: Wainwright, Jennifer

Sent: Tuesday, June 19, 2018 6:21 AM

To: Heitmann, John; Augustino, Steve; Kelly, Henry T.; Guyan, Joshua; Smith, Denise N.; 

Dover, Michael; Currier, J. Bradford; Bell, Avonne; Dempsey, Jameson; Cimon, Alexander

Subject: Lifeline Update: National Verifier Soft Launch Announced

Attachments: DA-18-627A1.pdf

LIFELINE UPDATE

FCC and USAC Announce Soft Launch of National Verifier

On June 18, 2018, the Wireline Competition Bureau and USAC announced the soft launch of the 
National Lifeline Eligibility Verifier database (National Verifier) in Colorado, Mississippi, Montana, 
New Mexico, Utah, and Wyoming.   

At this time, only ETCs will have access to the National Verifier.  Consumers will be able to access the 
National Verifier once the hard launch takes place at a later date, yet to be announced. 

During the soft launch period, ETCs may begin using the National Verifier for eligibility 
determinations or may continue to use existing eligibility determination processes.  In its Public 
Notice, WCB underscored that “[i]f an ETC uses existing eligibility processes to determine a 
subscriber’s eligibility during the soft launch period, the ETC must comply with the Commission’s 
existing rules for eligibility determinations.”   

*          *          * 

Please contact John, Josh or your usual Kelley Drye attorney if you have any questions.
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Partner,  
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Practice Group
jguyan@kelleydrye.com
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PUBLIC NOTICE
Federal Communications Commission
445 12th St., S.W.
Washington, D.C. 20554

News Media Information 202 / 418-0500
Internet: https://www.fcc.gov

TTY: 1-888-835-5322

DA 19-84
Released:  February 14, 2019

WIRELINE COMPETITION BUREAU RELEASES THE 2019 TELECOMMUNICATIONS 
REPORTING WORKSHEETS AND ACCOMPANYING INSTRUCTIONS

WC Docket No. 06-122

The Wireline Competition Bureau (Bureau) announces the release of the (1) annual 
Telecommunications Reporting Worksheet, FCC Form 499-A (FCC Form 499-A) and accompanying 
instructions (FCC Form 499-A Instructions) to be used in 2019 to report 2018 revenues,1 and (2) quarterly 
Telecommunications Reporting Worksheet, FCC Form 499-Q (FCC Form 499-Q) and accompanying 
instructions (FCC Form 499-Q Instructions) to be used in 2019 to report projected and collected revenues 
on a quarterly basis.2 

The Bureau has delegated authority to revise the FCC Forms and accompanying instructions to, 
among other things, ensure “sound and efficient administration of the universal service programs.”3  
The Bureau submitted a non-substantive revision of the information collection for the FCC Forms and the 
accompanying instructions (collection 3060-0855) to the Office of Management and Budget (OMB) for 
approval pursuant to 44 U.S.C.§ 3507 of the Paperwork Reduction Act of 1995.4  This information 

1 The Communications Act of 1934 (Act), as amended, requires that the Commission establish mechanisms to fund 
universal service, interstate telecommunications relay services, the administration of the North American 
Numbering Plan, and the shared costs of local number portability administration.  47 U.S.C. §§ 151, 225, 251, 254.  
To accomplish these congressionally-directed objectives, the Commission requires telecommunications carriers and 
certain other providers of telecommunications (including Voice-over-Internet-Protocol (VoIP) service providers) to 
report each year on the FCC Form 499-A the revenues they receive from offering service.  See 47 CFR §§ 52.17(b), 
52.32(b), 54.708, 54.711, 64.604(b)(5)(iii)(B).  The FCC Form 499-A is due on April 1 of each year.  See Universal 
Service Administrative Company Schedule of Filings, http://www.usac.org/cont/about/when-to-file.aspx (last visited 
Feb. 9, 2018).
2 Sections 54.706, 54.711, and 54.713 of the Commission’s rules require all telecommunications carriers providing 
interstate telecommunications services, interconnected VoIP providers that provide interstate telecommunications, 
providers of interstate telecommunications that offer interstate telecommunications for a fee on a non-common carrier 
basis, and payphone providers that are aggregators to contribute to the universal service fund and file a FCC Form 499-
Q on February 1, May 1, August 1, and November 1 each year.  47 CFR §§ 54.706, 54.711, 54.713.
3 Changes to the Board of Directors of the National Exchange Carrier Association, Inc.; Federal-State Joint Board 
on Universal Service, CC Docket Nos. 96-45, 97-21, Report and Order and Second Order on Reconsideration, 12 
FCC Rcd 18400, 18442, para. 81 (1997) (“Because it is difficult to determine in advance precisely the information 
that will be needed to administer the new universal service programs, the [Common Carrier, now Wireline 
Competition] Bureau will have delegated authority to waive, reduce, or eliminate contributor reporting requirements 
that may prove unnecessary.  The Bureau also will have delegated authority to require any additional contributor 

(continued….)

https://www.fcc.gov
https://www.fcc.gov
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collection was approved by OMB on February 12, 2019.5  

The revisions to the 2019 FCC Forms 499-A and 499-Q and the accompanying instructions, as 
applicable, are summarized below.  The revised FCC Forms and the accompanying instructions are also 
attached to this Public Notice for informational purposes only and will be available soon on Universal 
Service Administrative Company’s (USAC) website at 
http://www.usac.org/cont/tools/forms/default.aspx.

Changes to the 2019 FCC Form 499-A instructions: 

 Contact Information: The contact information for the Local Number Portability 
Administrator was updated to reflect the change in administrator. 

 Language Conforming to a Commission Order: The instructions were updated to reflect a 
recent Commission decision.

Changes to the 2019 FCC Form 499-Q instructions: 

 Updated Filing Address: The instructions were updated to include a link for filing electronic 
copies of consolidated filer certifications.

Changes to both the 2019 FCC Forms 499-A and FCC Form 499-Q, where applicable, and 
instructions:

 Date Changes:  Dates were updated throughout the FCC Forms and instructions.  References 
to “2018” were changed to “2019” and references to “2017” were changed to “2018.” 

 Circularity Factor Update:  The circularity factor was adjusted and updated in the FCC 
Form 499-A and the FCC Form 499-Q instructions based upon the quarterly contribution 
factors.  

 International Revenues:  Clarifications were made to the instructions for reporting 
international revenues.  References to the Section 43.62 Filing Manual previously referenced 
therein were added in Appendix C of the Form 499-A instructions, and references to the 
Section 43.61 Traffic Report were eliminated in the Form 499-Q instructions.

 Clarifications and Stylistic Changes:  In a number of instances, additional clarifications 
were made, and minor stylistic changes, such as typos and spacing, were corrected in the 
FCC Forms 499-A and 499-Q instructions, without changing the substance. 

*****************

(Continued from previous page)  
reporting requirements necessary to the sound and efficient administration of the universal service programs.”).  
Consistent with this authority, the Bureau annually revises the Telecommunications Reporting Worksheet 
Instructions to provide instructions and guidance for complying with existing rules and requirements.  See 47 CFR § 
54.711(c).  The FCC Forms and accompanying instructions are modified based on experience in administering the 
universal service program and explicit rulings by the Commission.  See, e.g., Universal Service Contribution 
Methodology et al., WC Docket No. 06-122 et al., Report and Order and Notice of Proposed Rulemaking, 21 FCC 
Rcd 7518, 7533-50, paras. 24-62 (2006).
4 See OMB Website, OMB Control Number History, 
http://reginfo.gov/public/do/PRAOMBHistory?ombControlNumber=3060-0855 (ICR Reference Number 201902-
3060-010) (last visited Feb. 13,  2019).
5 See Notice of Office of Management and Budget Action (NOA) (dated Feb. 12, 2019), 
http://reginfo.gov/public/do/PRAOMBHistory?ombControlNumber=3060-0855 (ICR Reference Number 201902-
3060-010) (last visited Feb. 13, 2019 ).

http://reginfo.gov/public/do/PRAOMBHistory?ombControlNumber=3060-0855
http://reginfo.gov/public/do/PRAOMBHistory?ombControlNumber=3060-0855
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People with Disabilities:  To request materials in accessible formats for people with disabilities 
(Braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call the 
Consumer & Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (TTY).

For further information, please contact Claudia Fox, Telecommunications Access Policy 
Division, Wireline Competition Bureau, at claudia.fox@fcc.gov or at (202) 418-1527, or (202) 418-0484 
(TTY).

Attachments:

Attachment A:  2019 FCC Form 499-A
Attachment B:  2019 FCC Form 499-A Instructions
Attachment C:  2019 FCC Form 499-Q 
Attachment D:  2019 FCC Form 499-Q Instructions

– FCC –

mailto:fcc504@fcc.gov
mailto:claudia.fox@fcc.gov
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Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter of

Petitions for Declaratory Ruling on Regulatory 
Status of Wireless Messaging Service

)
)
)
)

WT Docket No. 08-7

DECLARATORY RULING

Adopted: December 12, 2018 Released: December 13, 2018

By the Commission: Chairman Pai and Commissioners O’Rielly and Carr issuing separate statements; 
Commissioner Rosenworcel dissenting and issuing a statement.
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I. INTRODUCTION

1. Texting has evolved into one of the most popular forms of communication for 
Americans, with trillions of wireless text messages sent each year in the United States.1  The tremendous 
growth of wireless messaging is attributable in large part to the fact that providers have been able to 
ensure the relatively spam-free nature of this service, which in turn has spurred a high degree of consumer 
loyalty to this method of communication, especially among younger Americans.2

2. In this Declaratory Ruling, we find that two forms of wireless messaging, Short Message 
Service (SMS) and Multimedia Messaging Service (MMS), are information services, not 
telecommunications services under the Communications Act, and that they are not commercial mobile 

1 Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993 Annual Report and Analysis 
of Competitive Market Conditions with Respect to Mobile Wireless, Including Commercial Mobile Services, 
Twentieth Report, 32 FCC Rcd 8968, 8972, para. 20 (2017) (Twentieth Competition Report); see also Letter from 
Scott K. Bergmann, VP, Regulatory Affairs, CTIA, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 08-7 et 
al., at 2 (filed Feb. 23, 2017) (1.89 trillion wireless messages sent in 2015).
2 See Chromis Technology, Text Messaging Stats that Matter, Feb. 8, 2018, https://www.chromis.com/text-stats-
that-matter/ (last visited Nov. 20, 2018); Frank Newport, The New Era of Communication Among Americans,Nov. 
10, 2014, https://news.gallup.com/poll/179288/new-era-communication-americans.aspx (last visited Nov. 20, 2018); 
Kenneth Burke, 73 Texting Statistics that Answer All of Your Questions,  May 24, 2016, 
https://www.textrequest.com/blog/texting-statistics-answer-questions/ (last visited Nov. 20, 2018).

https://www.chromis.com/text-stats-that-matter/
https://www.chromis.com/text-stats-that-matter/
https://news.gallup.com/poll/179288/new-era-communication-americans.aspx
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services, nor their functional equivalent.  In so doing, we deny the requests of Twilio3 and mass-texting 
companies who seek to leverage the common carriage of Title II to stop wireless providers from helping 
consumers by incorporating robotext-blocking, anti-spoofing measures, and other anti-spam features into 
their offerings.  This decision removes regulatory uncertainty, empowers providers to continue protecting 
consumers from unwanted text messages, and should foster further innovation and investment in 
messaging services.

II. BACKGROUND

3. Legal Background.  The Communications Act, as amended, divides communications 
services into two mutually exclusive types:  highly regulated “telecommunications services” and lightly 
regulated “information services.”4  A “telecommunications service” is a common carrier service that 
requires “the offering of telecommunications for a fee directly to the public, or to such classes of users as 
to be effectively available to the public, regardless of the facilities used.”5  “Telecommunications” is “the 
transmission, between or among points specified by the end user, of information of the user’s choosing 
without change in the form or content of the information as sent and received.”6  By contrast, an 
“information service” is “the offering of a capability for generating, acquiring, storing, transforming, 
processing, retrieving, utilizing, or making available information via telecommunications, and includes 
electronic publishing, but does not include any use of any such capability for the management, control, or 
operation of a telecommunications system or the management of a telecommunications service.”7

4. The Act provides a parallel framework that applies to mobile service providers:  Each 
service is either “commercial mobile service” (a form of telecommunications service)8 or “private mobile 
service” (which cannot be a telecommunications service).9  “Commercial Mobile Service” is defined in 
relevant part as “any mobile service . . . that is provided for profit and makes interconnected service 
available (A) to the public or (B) to such classes of eligible users as to be effectively available to a 
substantial portion of the public . . . .”10  “Interconnected service” is a “service that is interconnected with 
the public switched network,”11 which the Commission has defined by regulation to mean a service “that 
gives subscribers the capability to communicate to or receive communication from all other users on the 
public switched network,”12 i.e., the traditional public switched telephone network “that use[s] the North 
American Numbering Plan in connection with the provision of switched services.”13  By contrast, a 

3 See Petition for Expedited Declaratory Ruling of Twilio Inc., WT Docket No. 08-7 (filed Aug. 28, 2015) (Twilio 
Petition).  
4 Federal-State Joint Board on Universal Service, Report to Congress, 13 FCC Rcd 11501, 11522-24, paras. 43-46 
(1998) (Stevens Report); Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 975-76 (2005) 
(Brand X).
5 47 U.S.C. § 153(53).
6 47 U.S.C. § 153(50).
7 47 U.S.C. § 153(24).
8 47 U.S.C. § 332(c)(1)(A); H.R. Conf. Rep. No. 104-458 at 125 (1996) (“This definition [of ‘telecommunications 
service’] is intended to include commercial mobile service.”).
9 47 U.S.C. § 332(c)(2) (prohibiting the Commission from treating providers of private mobile service as common 
carriers and hence as telecommunications carriers).
10 47 U.S.C. § 332(d)(1).
11 47 U.S.C. § 332(d)(2).
12 47 CFR § 20.3.
13 47 CFR § 20.3; see also Restoring Internet Freedom, Declaratory Ruling, Report and Order and Order, 33 FCC 
Rcd 311, 354-56, para. 74-76 (2018) (Restoring Internet Freedom Order).
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“private mobile service” is “any mobile service . . . that is not a commercial mobile service or the 
functional equivalent of a commercial mobile service . . . .”14

5. The Commission has interpreted these definitions in various contexts, and courts have 
given the Commission significant deference in those interpretations.  For example, in the 1998 Stevens 
Report, the Commission concluded that the provision of Internet access service was an information 
service, stating that “the provision of Internet access service crucially involves information-processing 
elements as well [as data transport]; it offers end users information-service capabilities inextricably 
intertwined with data transport.”15  Consistent with the Stevens Report, the Commission later concluded a 
variety of broadband Internet access services were also information services16—a finding that the 
Supreme Court upheld, in the context of cable modem service, because “the transmission component of 
cable modem service” is “sufficiently integrated with the finished service to make it reasonable to 
describe the two as a single, integrated [information service] offering.”17

6. Also, in the 1998 Stevens Report, the Commission examined the regulatory classification 
of email service.  There, the Commission found that “electronic mail utilizes data storage as a key feature 
of the service offering.”18  It then examined how an email “sender uses a software interface to generate an 
electronic mail message (potentially including files in text, graphics, video or audio formats)” and how 
the email provider “conveys it to a ‘mail server’ computer . . . , which stores the message until the 
recipient chooses to access it” and found email service to be an information service under the Act.19  
Importantly, the Commission noted the fact that “[p]articular users may not exploit this feature of the 
service offering; indeed, two users with direct Internet connections can communicate via electronic mail 
in close to real-time.  Nonetheless, it is central to the service offering that electronic mail is store-and-
forward, and hence asynchronous; one can send a message to another person, via electronic mail, without 
any need for the other person to be available to receive it at that time.”20

7. In 2007, the Commission found that wireless broadband Internet access service was not 
an “interconnected service” under the Act and the Commission’s rules and thus not a commercial mobile 
service.21  It found that wireless broadband Internet access was not “interconnected” with the “public 
switched network” because subscribers had limited “ability to communicate to or receive communication 

14 47 U.S.C. § 332(d)(3).
15 Stevens Report, 13 FCC Rcd at 11538, para. 80.
16 See Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities, Declaratory Ruling 
and Notice of Proposed Rulemaking, 17 FCC Rcd 4798 (2002) (Cable Modem Declaratory Ruling); Appropriate 
Framework for Broadband Access to the Internet over Wireline Facilities, Report and Order and Notice of Proposed 
Rulemaking, 20 FCC Rcd 14853 (2005) (Wireline Broadband Order), pets. for review denied, Time Warner 
Telecom, Inc. v. FCC, 507 F.3d 205 (3d Cir. 2007); United Power Line Council’s Petition for Declaratory Ruling 
Regarding the Classification of Broadband over Power Line Internet Access Service as an Information Service, 
Memorandum Opinion and Order, 21 FCC Rcd 13281 (2006) (BPL Broadband Order); Appropriate Regulatory 
Treatment for Broadband Access to the Internet over Wireless Networks, Declaratory Ruling, 22 FCC Rcd 5901 
(2007) (Wireless Broadband Order).  In 2015, the Commission reversed course and reclassified broadband Internet 
access service as a telecommunications service, Protecting and Promoting the Open Internet, Report and Order on 
Remand, Declaratory Ruling, and Order, 30 FCC Rcd 5601, 5757-77, paras. 355-387 (2015) (Title II Order), only to 
return to its original interpretation in 2017, Restoring Internet Freedom Order, 33 FCC Rcd at 312, para. 2.
17 Brand X, 545 U.S. at 990-91, 1000 (quoting Stevens Report, 13 FCC Rcd at 11538, para. 76).
18 Stevens Report, 13 FCC Rcd at 11539, para. 78.
19Id.
20 Id. at 11539 & n.161.
21 See generally Wireless Broadband Order, 22 FCC Rcd 5901.
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from all users in the public switched network.”22  The Commission concluded that the Act and the 
Commission’s rules “did not contemplate wireless broadband Internet access service as provided today” 
and that a commercial mobile service “must still be interconnected with the local exchange or 
interexchange switched network as it evolves.”23  The Commission reaffirmed this analysis in 2017.24

8. Wireless Messaging Service.  The original wireless messaging service, SMS, enables 
users to send and receive short text messages, typically 160 characters or fewer, to or from mobile phones 
and can support a host of applications.25  When a user sends a message, the message is routed through 
servers on mobile networks.  When a recipient device is unavailable to receive the message because it is 
turned off, the message will be stored at a messaging center in the provider’s network until the recipient 
device is able to receive it.26  The messaging center will then forward the message to the recipient device 
when it becomes available.  After the network delivers the message, the message is then stored on the 
user’s device and will remain stored there until the user deletes it.  Today, the content that can be sent by 
wireless messaging is not limited to mere text.  In particular, MMS is an extension of the SMS protocol 
and can deliver a variety of media, and enables users to send pictures, videos, and attachments over 
wireless messaging channels.27

9. The messaging ecosystem has evolved to include a variety of wireless messaging services 
and providers.28  Mobile service providers that offer wireless messaging service generally provide it as a 
native function on a mobile handset by using telephone numbers.29  But mobile service providers are not 
the only providers offering consumers the ability to send wireless messages.  Applications providers like 
WhatsApp and Apple’s iMessage also offer wireless messaging service.  Generally, application providers 
offer wireless messaging service through apps that are downloaded from smartphone app stores.  Some 
applications are used exclusively over the Internet and use IP addresses for routing.  Others provide users 
with phone numbers that allow messages to be exchanged between telephone numbers and Internet 
endpoints.30

10. Messages may be sent on a person-to-person basis (P2P) from one end user to another or 
on an application-to-person (A2P) basis in which an entity (such as a business) uses an application to send 

22 Id. at 5917-18, para. 45.
23 Id. at 5918 & n.119.
24 Restoring Internet Freedom Order, 33 FCC Rcd at 357-58, para. 79.
25 CTIA Mar. 14, 2008 Comments at 5 (noting that “SMS can, for example, be used to send or receive information 
in binary form, such as pictures or ringtones”).
26 See, e.g., CTIA Nov. 20, 2015 Comments at 35 (“in cases where a device is out of range or has been turned off 
when the system first tried to deliver the message, a Short Message Service Center (‘SMSC’) or Multimedia 
Message Service Center (‘MMSC’) will temporarily store the relevant message until the recipient’s device is ready 
to receive it, and then forward the message to that device.”).
27 Twilio, SMS, https://www.twilio.com/docs/glossary/what-is-an-sms-short-message-service (last visited Nov. 20 
17, 2018); see also Twilio, MMS, https://www.twilio.com/docs/glossary/what-is-mms (last visited Nov. 20, 2018).
28 Rich Communications Service (RCS) is the next-generation SMS and is an IP-based asynchronous messaging 
protocol.  Its advanced messaging features allow users to, among other things, use mobile banking services, share 
high-resolution photos and files, track locations and interact with chatbots.  Real-time text, or RTT, is defined in 
Section 67.1 of the Commission’s rules as “text communications that are transmitted over Internet protocol (IP) 
networks immediately as they are created, e.g., on a character-by-character basis.”  See 47 CFR § 67.1(g).
29 Petition for Declaratory Ruling of Public Knowledge, Free Press, Consumer Federation of America, Consumers 
Union, EDUCAUSE, Media Access Project, New America Foundation, and U.S. PIRG, WT Docket No. 08-7, at 2-3 
(filed Dec. 11, 2007) (Public Knowledge et al. Petition); CTIA, “Messaging Interoperability SMS & MMS,” 
https://www.ctia.org/the-wireless-industry/industry-commitments/messaging-interoperability-sms-mms, (last visited 
Nov. 20, 2018).
30 See Verizon Nov. 20, 2015 Comments at 3-4.

https://www.twilio.com/docs/glossary/what-is-an-sms-short-message-service
https://www.twilio.com/docs/glossary/what-is-mms
https://www.ctia.org/the-wireless-industry/industry-commitments/messaging-interoperability-sms-mms
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messages to large numbers of end users.31  P2P messaging traffic typically covers low-volume exchange 
of wireless messaging among individual wireless consumers.  A2P traffic is all messaging that falls 
outside the definition of P2P, i.e., traffic that is not consistent with typical human operation.  A2P 
messaging also includes mass-texting campaigns that send the same or similar messages to hundreds if 
not thousands of consumers with or without their prior express consent.

11. Finally, wireless messaging services are available to reach two distinct sets of users.  
First, SMS and MMS can reach those users with 10-digit numbers from the North American Numbering 
Plan that are SMS and MMS enabled (generally those associated with mobile phones).  They can also 
reach toll-free numbers that have been appropriately text-enabled.32  In addition, as a convenience to users 
and to facilitate the delivery of lawful A2P traffic, wireless providers developed Common Short Codes 
(CSCs), which are 5- to 6-digit codes typically used by enterprises for communicating with consumers at 
high volume.33  Short codes are administered by the Common Short Code Administration, which leases 
the codes to applicants.  Once a short code is assigned to an applicant and before it can be used, each 
mobile carrier must provision that code to a customer, usually through a third-party “aggregator” that 
handles the provisioning across multiple providers.34

12. As the messaging ecosystem has evolved, wireless messaging has grown into a critical 
communications option for consumers.  For many under 50, it is their main method of communicating.35  
For instance, 58% of teens with smartphones say that messaging is their primary way of keeping in touch 
with close friends.36  And in 2017, 1.77 trillion messages were exchanged in the United States.37  To 
facilitate Americans’ growing reliance on wireless messaging, providers have taken steps to protect this 
mode of communication from spam and other unwanted or malicious traffic.  For example, wireless 
messaging providers apply filtering to prevent large volumes of unwanted messaging traffic or to identify 
potentially harmful texts.38  As a result of these efforts, wireless messaging remains a relatively spam-free 

31 P2P messaging traffic typically covers low-volume exchange of wireless messaging among individual wireless 
consumers.  However, some messaging application providers are exchanging traffic with wireless consumers via 
P2P messaging.  For purposes of this Declaratory Ruling, we define P2P messaging traffic as that which exhibits the 
characteristics and attributes of typical human operation.  A2P traffic is all messaging that falls outside the definition 
of P2P, i.e., traffic that is not consistent with typical human operation.  See CTIA, Messaging Principles and Best 
Practices at 8, CTIA (Jan. 19, 2017), https://www.ctia.org/docs/default-source/default-document-library/170119-
ctia-messaging-principles-and-best-practices.pdf  (last visited Nov. 20, 2018) (CTIA Messaging Principles) (exhibits 
characteristics and attributes of typical human operation).
32 See Text-Enabled Toll Free Numbers, Declaratory Ruling and Notice of Proposed Rulemaking, 33 FCC Rcd 2438 
(2018).
33 CTIA Nov. 20, 2015 Comments at 20; see also www.usshortcodes.com (last visited Nov. 6, 2018); CTIA Nov. 
20, 2015 Comments at 20.
34 See Short Code Registry, www.usshortcodes.com (last visited Nov. 20, 2018).
35 CTIA Nov. 20, 2015 Comments at 9.
36 Monica Anderson, Pew Research Center, How Having Smartphones (or not) Shapes the Ways Teens 
Communicate, (Aug. 20, 2015), http://www.pewresearch.org/fact-tank/2015/08/20/how-having-smartphones-or-not-
shapes-the-way-teens-communicate/ (also finding that 73% of teens have a smartphone).
37 CTIA, The State of Wireless at 7 (2018), https://api.ctia.org/wp-content/uploads/2018/07/CTIA_State-of-Wireless-
2018_0710.pdf.
38 See, e.g., Letter from Matthew Gerst, Assistant Vice President, Regulatory Affairs, CTIA, to Marlene H. Dortch, 
Secretary, FCC, WT Docket No. 08-7, at 3 (filed Nov. 16, 2018) (CTIA Nov. 16, 2018 Ex Parte Letter); AT&T 
Dec. 20, 2015 Reply at 6 (explaining that wireless messaging providers employ “filters that detect when a large 
volume of texts per second are being sent from a single phone number, or when a text is sent from numbers that 
have a large volume of texting with little voice or data usage, or when texts have other telltale signs of spam”); see 
also CTIA Messaging Principles and Best Practices (providing voluntary best practices for wireless messaging 
providers to manage traffic in a manner that protects consumers from unwanted messages); CTIA Nov. 16, 2018 Ex 
Parte Letter at 3 (“Wireless providers also use ‘account fingerprinting’ techniques to identify accounts sending high 

https://www.ctia.org/docs/default-source/default-document-library/170119-ctia-messaging-principles-and-best-practices.pdf
https://www.ctia.org/docs/default-source/default-document-library/170119-ctia-messaging-principles-and-best-practices.pdf
http://www.usshortcodes.com
http://www.usshortcodes.com
http://www.pewresearch.org/fact-tank/2015/08/20/how-having-smartphones-or-not-shapes-the-way-teens-communicate/
http://www.pewresearch.org/fact-tank/2015/08/20/how-having-smartphones-or-not-shapes-the-way-teens-communicate/
https://api.ctia.org/wp-content/uploads/2018/07/CTIA_State-of-Wireless-2018_0710.pdf
https://api.ctia.org/wp-content/uploads/2018/07/CTIA_State-of-Wireless-2018_0710.pdf
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service.  For example, the spam rate for SMS is estimated at 2.8% whereas the spam rate for email is 
estimated at over 50%.39  Wireless messaging is therefore a trusted and reliable form of communication 
for many Americans.40  Indeed, consumers open a far larger percentage of wireless messages than email 
and open such messages much more quickly.41

13. The Petitions for Declaratory Ruling.  On December 11, 2007, several organizations led 
by Public Knowledge (collectively Public Knowledge et al.) filed a Petition for Declaratory Ruling asking 
the Commission to classify text messaging services as commercial mobile services (and hence 
telecommunications services) subject to Title II of the Act.42  The petitioners claim that such a ruling is 
necessary to prevent wireless messaging providers from “refusing to provision a short code or otherwise 
blocking text messages because of the type of speech which will be engaged in, or because the party 
seeking service is a competitor.”43

14. On August 28, 2015, Twilio filed a Petition for Expedited Declaratory Ruling in which it 
also asked the Commission to declare that messaging services are telecommunications services and 
commercial mobile services subject to common carrier regulation under Title II of the Act.44  Twilio 
asserts that such a ruling is necessary to prohibit wireless providers’ “unfettered” blocking of text 
messages, among other practices.45

15. On October 13, 2015, the Wireless Telecommunications Bureau sought comment on the 

(Continued from previous page)  
volumes of messages with key signs of spam activity.”); AT&T Dec. 20, 2015 Reply at 6 (explaining that providers 
have also instituted a service for consumers to forward mobile spam, “which feeds into a system that allows wireless 
providers to block spam from known sources”).
39 See CTIA Nov. 16, 2018 Ex Parte Letter at 3 & n.4 (citing various sources).
40 Letter from Meredith Attwell Baker, President and Chief Executive Officer, CTIA, to Marlene H. Dortch, 
Secretary, FCC, WT Docket No. 08-7, at 1 (filed Dec. 6, 2018) (CTIA Dec. 6, 2018 Ex Parte Letter) (noting that 
“72% of surveyed consumers use SMS more than once a day, compared to 56% who use email the same amount and 
54% who use voice.”).
41 See, e.g., CTIA Nov. 20, 2015 Comments at 9-10; Mobile Future Dec. 21, 2015 Reply at 4-5 (“Consumers open a 
remarkable 98% of all SMS messages they receive, and they open 90% of text messages almost immediately upon 
receipt.  In contrast, 50% of all e-mail traffic is spam, and consumers open a mere 20 to 30% of all e-mail messages 
they receive.”); see also DoSomething.org Nov. 20, 2015 Comments at 1; Voxiva Nov. 20, 2015 Comments at 2; 
AT&T Dec. 20, 2015 Reply at 4; Attorney General of South Carolina Dec. 21, 2015 Reply at 1; Fact Atlas Dec. 21, 
2015 Comments at 1-2; National Assoc. of Neighborhoods Dec. 21, 2015 Comments at 1; National Black Caucus of 
State Legislators Nov. 30, 2015 Comments at 1.
42 See generally Public Knowledge et al. Petition.  Alternatively, Public Knowledge et al. ask that, if the 
Commission finds text messaging services to be  “information services” subject to its Title I authority, the 
Commission should exercise ancillary jurisdiction to apply the non-discrimination provisions of Title II.  Id. at iii, 2.  
On January 14, 2008, the Wireless Telecommunications Bureau (Bureau) released a Public Notice seeking comment 
on the Public Knowledge et al. Petition.  See Wireless Telecommunications Bureau Seeks Comment on Petition for 
Declaratory Ruling that Text Messages and Short Codes are Title II Services or are Title I Services Subject to 
Section 202 Non-Discrimination Rules, Public Notice, 23 FCC Rcd 262 (WTB 2008).  On February 1, 2008, the 
Bureau released an order granting a motion for an extension of time to file comments and reply comments on the 
Public Knowledge et al. Petition.  See Petition for Declaratory Ruling that Text Messages and Short Codes are Title 
II Services or are Title I Services Subject to Section 202 Non-Discrimination Rules, Order, 23 FCC Rcd 1265 (WTB 
2008).  
43 Public Knowledge et al. Petition at 2.
44 See generally Twilio Petition.
45 Twilio Petition at 4.
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Twilio Petition and sought comment to refresh the record on the Public Knowledge et al. Petition.46  
Commenters supporting the petitions include CallFire, a provider of mass-texting services, and customers 
of Twilio.47  These commenters argue that the Commission should classify wireless messaging services as 
Title II services and thereby prohibit blocking of text messages because wireless providers are blocking 
messages that consumers want.48  These and other commenters further argue that wireless providers’ 
message blocking practices are not transparent.49

16. A wide range of commenters oppose the petitions, including state attorneys general, the 
American Consumer Institute, the National Emergency Number Association, and mobile service 
providers.50  These commenters generally contend that classifying SMS and MMS services as common 
carrier services would restrict wireless providers’ ability to combat spam and unwanted messages and 
subject consumers to a flood of such messages.51  In addition, they argue that Twilio seeks Title II 
classification of wireless messaging services because Twilio sells the ability to conduct mass messaging 
campaigns52 and “earns more revenues the more messages its commercial customers send.”53  These 

46 Wireless Telecommunications Bureau Seeks Comment Regarding Petition Seeking Declaratory Ruling Clarifying 
the Regulatory Status of Mobile Messaging Services, Public Notice, WT Docket No. 08-7, 30 FCC Rcd 10973 
(WTB 2015).
47 See CallFire Nov. 20, 2015 Comments at 1; Verizon Dec. 21, 2015 Reply n.11 (“Peach Labs, ShowingTime, 
ClearCare, Trek Medics International, Remind101, IFTTT, Polaris, and Zillow Group are or were customers of 
Twilio.”).
48 See, e.g., CallFire Nov. 20, 2015 Comments at 1 (stating that CallFire’s subscribers “faces wireless carrier 
blocking every day”); Remind 101 Nov. 20, 2015 Comments at 1-2; IFTTT Nov. 20, 2015 Comments at 1-3; 
ShowingTime Nov. 20, 2015 Comments at 1-2; Zillow Nov. 20, 2015 Comments at 1-2.
49 See, e.g., Peach Labs Nov. 20, 2015 Comments at 1 (there is “no feedback loop” that states that messages have 
been blocked or why they have been blocked”); Telephone Science Corp. Dec. 21, 2015 Comments at 2-3 (“the 
blocking of legitimate messages, without notice or explanation, deprives message recipients of communication they 
have chosen to receive”).
50 See, e.g., State Attorneys General Dec. 21, 2015 Reply (signed by the attorneys general of Idaho, Alabama, 
Arkansas, Colorado, Connecticut, Georgia, Indiana, Maine, Michigan, Montana, New Hampshire, New Mexico, 
North Dakota, Ohio, Oklahoma, South Dakota, Utah, West Virginia, and Wyoming); North Carolina Attorney 
General Dec. 18, 2015 Reply; South Carolina Attorney General Dec. 21, 2015 Reply; American Consumer Inst. 
Nov. 18, 2015 Comments; NENA Dec. 21, 2015 Reply; T-Mobile Mar. 14, 2008 Comments; AT&T Mar. 14, 2008 
Comments; Verizon Nov. 20, 2015 Comments.
51 See, e.g., AT&T Nov. 20, 2015 Comments at 2 (arguing that the request to subject messaging to Title II “is in 
reality a request to dismantle the existing protections for limiting abusive and deceptive text messaging”); Verizon 
Nov. 20, 2015 Comments at 10, 11-13 (under Title II, “spammers would refocus their efforts on mobile messaging” 
and “the spam floodgates would open”); FSF Dec. 16, 2015 Reply at 2 (“[I]mposing Title II regulation on 
messaging services almost certainly would harm consumers by restricting the ability of carriers to combat spam and 
unwanted messages.”); State Attorneys General Dec. 21, 2015 Reply at 1 (urging the Commission to “maintain the 
status quo regarding the protection of text messaging from spam and phishing messages”); North Carolina Attorney 
General Dec. 18, 2015 Reply at 2 (“[A]ny change in FCC regulatory policy that resulted in a large increase in the 
amount of unwanted text messages to consumers has the potential to lead to increased fraud, unwanted charges on a 
bill, and slower performance on the consumer’s mobile device.”); American Consumer Inst. Nov. 17, 2015 
Comments at 3 (making messaging services subject to Title II regulations would expose consumers to great risk and 
possibly affect consumers reliance on this form of communications and produce real costs to the consumer); NENA 
Dec. 21, 2015 Comments at 1 (unconstrained “spamming” of SMS users could lead to significant platform viability 
issues in the long term); NOBEL Dec. 15, 2015 Comments at 1 (classification under Title II or as commercial 
mobile service would unleash a torrent of unwanted spam, making it cumbersome to the consumer to filter critical 
messages).
52 Twilio states that it provides “a wide array of services . . . to large enterprise customers, small businesses, and 
nonprofit organizations, including the ability to send wanted messaging communications to consumers.”  Letter 
from Rebecca Murphy Thompson, Head, Communications Policy, Twilio Inc., to Marlene H. Dortch, Secretary, 
FCC, WT Docket No. 08-7, at 1 (filed Dec. 6, 2018).  Twilio also “enables companies, such as Nomorobo, to 
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commenters further contend that it is in the best interest of providers to ensure that messages that 
consumers want are delivered or they would risk losing customers to other providers or to over-the-top 
applications.54

III. DISCUSSION

17. In this Declaratory Ruling, we find that SMS and MMS wireless messaging services are 
information services, not telecommunications services, under the Act, and that they are not commercial 
mobile services, nor their functional equivalent.55  We further conclude that classifying SMS and MMS 
wireless messaging services as information services will enable wireless providers to continue their 
efforts to protect American consumers from unwanted text messages and is therefore in the public 
interest.  

A. SMS and MMS Wireless Messaging Services are Information Services

18. The Act defines an “information service” as the offering of a capability for generating, 
acquiring, storing, transforming, processing, retrieving, utilizing, or making available information via 
telecommunications.  SMS and MMS wireless messaging services meet this definition.

19. First, SMS and MMS wireless messaging services provide the capability for “storing” 
and “retrieving” information.56  When a user sends a message, the message is routed through servers on 
mobile networks.  When a recipient device is unavailable to receive the message because it is turned off, 
the message will be stored at a messaging center in the provider’s network until the recipient device is 
able to receive it.57  The messaging center will then forward the message to the recipient device when it 
(Continued from previous page)  
combat spam” and has undertaken “spam monitoring and detection efforts that help to prevent unwanted 
communications.”  Id.  But see Simon van Zuylen-Wood, How robo-callers outwitted the government and 
completely wrecked the Do Not Call list, The Washington Post (Jan. 11, 2018), 
https://www.washingtonpost.com/lifestyle/magazine/how-robo-call-moguls-outwitted-the-government-and-
completely-wrecked-the-do-not-call-list/2018/01/09/52c769b6-df7a-11e7-bbd0-9dfb2e37492a_story.html (“A few 
months ago, I told a friend in Boston I was writing about the robo-call epidemic. . . . I decided to spam him.  There 
is a software platform called Twilio that allows companies, or anyone, really, to send out phone calls and text 
messages from a random number.”).
53 CTIA Nov. 20, 2015 Comments at 2; see also AT&T Dec. 21, 2015 Reply at 2.
54 See, e.g., Verizon Nov. 20, 2015 Comments at 1 (“Users send tens of billions of messages daily, switching among 
their wireless providers’ messaging services and the many popular applications — such as WhatsApp, Snapchat, 
Facebook Messenger, and Skype — that provide messaging ‘over-the-top’ of mobile broadband Internet access 
service.”).
55 Several commenters recently sought to extend our classification beyond SMS and MMS to successor protocols 
such as RCS and RTT.  See, e.g., Letter from Steven A. Augustino, Counsel for Zipwhip, Inc., to Marlene H. 
Dortch, Secretary, FCC, WT Docket No. 08-7, at 3-4 (filed Dec. 6, 2018) (“RCS supports the same features of SMS 
and MMS that the Draft Declaratory Ruling concludes render them information services, such as the capability for 
‘storing’ and ‘retrieving’ information and the ‘transforming’ and ‘processing’ of messages.  RCS also adds enhanced 
features such as read receipts, group messaging features, animations, and other capabilities.”); Letter from Tamara 
Preiss, Vice President, Federal Regulatory and Legal Affairs, Verizon, to Marlene H. Dortch, Secretary, FCC, WT 
Docket No. 08-7, at 2 (filed Dec. 6, 2018) (Verizon Dec. 6, 2018 Ex Parte Letter) (arguing that, given that RCS 
represents the next generation of SMS and is an IP-based asynchronous messaging protocol, “[i]ts technical 
characteristics are thus similar to SMS and MMS, and RCS will offer consumers even more information processing 
capabilities”).  To the extent that successor protocols share the characteristics of SMS and MMS that we find 
controlling here, we expect they would be similarly classified under the Act.
56 47 U.S.C. § 153(24).
57 See, e.g., CTIA Nov. 20, 2015 Comments at 35 (“in cases where a device is out of range or has been turned off 
when the system first tried to deliver the message, a Short Message Service Center (‘SMSC’) or Multimedia 
Message Service Center (‘MMSC’) will temporarily store the relevant message until the recipient’s device is ready 
to receive it, and then forward the message to that device.”); Verizon Nov. 20, 2015 Comments at 15 (“Like email, 
mobile messaging is a store-and-forward service.  For example, every text and picture message sent by or to a 

https://www.washingtonpost.com/lifestyle/magazine/how-robo-call-moguls-outwitted-the-government-and-completely-wrecked-the-do-not-call-list/2018/01/09/52c769b6-df7a-11e7-bbd0-9dfb2e37492a_story.html
https://www.washingtonpost.com/lifestyle/magazine/how-robo-call-moguls-outwitted-the-government-and-completely-wrecked-the-do-not-call-list/2018/01/09/52c769b6-df7a-11e7-bbd0-9dfb2e37492a_story.html


Federal Communications Commission FCC 18-178

9

becomes available.  After the network delivers the message, the message is then stored on the user’s 
device and will remain stored there until the user deletes it.  This storage and retrieval capability is 
analogous to email service, which has been recognized under Commission precedent as an information 
service and similarly involves storage and retrieval functionality.58  Both email and SMS and MMS 
messaging services support asynchronous transfer of information allowing users to send messages 
without the need for the recipient of the message to be available to receive it.

20. Contrary to the suggestions of some commenters,59 the storage and retrieval functionality 
of SMS and MMS wireless messaging is an essential component of the services.  It allows users to 
retrieve messages at any time and to interact with the stored information.  AT&T explains, for example, 
that messaging service users can interact with the stored message data either by responding to the message 
by text, editing the message or forwarding it.60  The storage and retrieval functionality of SMS and MMS 
wireless messaging services also support users’ expectation that the wireless messages they send will be 
delivered to their intended recipients even if the recipients’ devices are turned off or are otherwise 
unavailable.  As Verizon states, “the store-and-forward nature of messaging is critical to the service 
offered to customers.  Without the store-and-forward capability, messages could only be exchanged if 
both the sending and receiving devices were connected to the cellular network at the time the message 
was sent.  That is not the service Verizon and other wireless providers offer, which promises to deliver 
messages even if the receiving device is not immediately available to take delivery.”61  

21. SMS and MMS wireless messaging services also involve the capability for “acquiring” 
and “utilizing” information.  As CTIA explains, a wireless subscriber can “ask for and receive content, 
such as weather, sports, or stock information, from a third party that has stored that information on its 
servers.  SMS subscribers can ‘pull’ this information from the servers by making specific requests, or 
they can signal their intent to have such information regularly ‘pushed’ to their mobile phone by the 
(Continued from previous page)  
Verizon customer is stored in a server for at least some time while Verizon’s cellular network attempts to determine 
the location of the recipient device.”); AT&T Nov. 20, 2015 Comments at 8 (“If the recipient of the message does 
not have his equipment active and ready to receive the message, the message is stored in a carrier’s server for later 
delivery – sometimes days later.”).
58 Stevens Report, 13 FCC Rcd at 11538-39, para. 78 & n.161 (“[I]t is central to the service offering that electronic 
mail is store-and-forward, and hence asynchronous; one can send a message to another person, via electronic mail, 
without any need for the other person to be available to receive it at that time.”).  Public Knowledge and others 
argue that SMS and MMS wireless messaging services should be distinguished from email because while “an email 
server maintains an interactive database of past communications the user can return to,” SMS messages are only 
stored temporarily and consumers can only access them if they are saved to a handset.  They argue that the storage 
features on a consumer’s handset should “have no bearing on the nature of the actual service.”  See Letter from 
Public Knowledge, Appalshop, Benton Foundation, Center for Democracy and Technology, Center for Rural 
Strategies, Consumer Federation of America, Electronic Frontier Foundation, The Greenlining Institute, Kentucky 
Resources Council, National Digital Inclusion Alliance, National Hispanic Media Coalition, Open Technology 
Institute, X-Lab, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 08-7, at 2-3 (filed Dec. 4, 2018) (Public 
Knowledge Dec. 4, 2018 Ex Parte Letter).  We reject the distinction that Public Knowledge attempts to draw 
between SMS, which it characterizes as “primarily a real-time service” that stores messages only “temporarily, if at 
all,” and e-mail, which it characterizes as “a store-and-forward service … where it is ‘central’ to the service that it is 
asynchronous.”  Id. (emphasis in original).  As noted below, in both cases, the storage function is a critical part of a 
functionally integrated service provided to the customer, from the point of view of both what the provider is offering 
and what the customer is expecting.  As Public Knowledge acknowledges, the messaging service itself “will 
temporarily store a message before sending it under some circumstances, such as if the receiving handset is offline.”  
Id. at 2.
59 See Public Knowledge et al. Apr. 14, 2008 Reply at 3.
60 AT&T Nov. 20, 2015 Comments at 8 (“once the message is delivered, the user can store the message indefinitely 
in his wireless device, where the user can edit the message, forward it to someone else, or reply by text”); see also, 
Verizon Wireless Mar. 14, 2008 Comments at 33.
61 Verizon Nov. 20, 2015 Comments at 16.
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application provider.”62  MMS also allows users to interact with data by watching and replaying videos 
and opening attachments.63  The Commission has found that services that provide this ability for 
subscribers to utilize and interact with stored information, even information provided by third parties, are 
information services.64

22. In addition, SMS and MMS wireless messaging services involve “transforming” and 
“processing” capabilities.  Messaging providers, for example, may change the form of transmitted 
information by breaking it into smaller segments before delivery to the recipient in order to conform to 
the character limits of SMS.65  They can also reformat multimedia messages before delivery to resolve the 
differences in the media processing capabilities of the sending and receiving devices.  In describing its 
MMS service offering, for example, AT&T notes that “[i]f you send a message to a phone incapable of 
picture and video messages, the recipient receives a text message with a link to view your message 
online.”66  Commonly, wireless providers may compress or reduce the quality or size of photos and videos 
to optimize the viewing of a message on a particular receiving device.67  We agree with commenters that 
without these capabilities, some messages could not be delivered to their recipients.  Indeed, as one 
provider explains, “these capabilities alter the ‘packet payload’ (i.e., the content requested or sent by the 
user) which the Commission has long recognized means that a service transforms information and 
therefore, is an information service.”68  Messages that are exchanged between email and messaging 
platforms may also be reformatted to ensure compatibility with each platform.  In the case of an email 
sent as a text message, for instance, information such as an email’s subject line is stripped out of the 

62 CTIA Mar. 14, 2008 Comments at 36; see also T-Mobile Mar. 14, 2008 Comments at 16-17 (“For example, a user 
can send an SMS message containing search terms to “GOOGL,” and will receive in response an SMS from Google 
containing the top hits for the search.”).  Some commenters contend that the Commission erroneously “collaps[es] 
the distinction between SMS and services that use SMS …”  See Public Knowledge Dec. 4, 2018 Ex Parte Letter at 
1-2; see also Letter from Matthew F. Wood, Policy Director, Free Press, to Marlene H. Dortch, Secretary, FCC, WT 
Docket No. 08-7 at 4 (filed Dec. 6, 2018) (Free Press Dec. 6, 2018 Ex Parte Letter) (“[i]n other words, the use of a 
telecommunications service to access other information or information services is not just unsurprising, it is the very 
definition of what a telecommunications service makes possible …”).  We disagree with these commenters.  When 
messaging providers offer consumers access to content developed by third parties (as through a weather app), it is 
still the messaging provider that is offering the “capability” for users to “acquire” or “utilize” that third-party content 
via text.
63 See, e.g., Twilio, SMS, https://www.twilio.com/docs/glossary/what-is-an-sms-short-message-service (last visited 
Nov. 20, 2018).  
64 See, e.g., Stevens Report, 13 FCC Rcd at 11530, para. 59 (“if a user can receive enhanced functionality, such as 
manipulation of information and interaction with stored data, the service is an information service”), see also 
Restoring Internet Freedom Order, 33 FCC Rcd at 322-25, para. 30-33.
65 See, e.g., Twilio, SMS Features, www.twilio.com/sms/features (last visited Nov. 20, 2018) (listing 
“concatenation” as SMS feature and stating  “[e]xchange long messages and Twilio will automatically segment and 
reassemble them with no custom code required”).
66 AT&T, About picture and video messaging, 
https://www.att.com/support/articlehtml#!/wireless/KM1041906?gsi+7fyjLfQ (last visited Nov. 20, 2018).
67 See, e.g., Twilio, SMS Features, www.twilio.com/sms/features (last visited Nov. 20, 2018) (listing MMS as a 
feature of SMS service and stating that it creates “visual customer experiences with attachments and picture 
messages.  Images are resized to meet carrier specs”).
68 Verizon Nov. 20, 2015 Comments at 15-16; Verizon Dec. 21, 2015 Reply at 6.  Accordingly, we disagree with 
Public Knowledge’s argument that these capabilities should be viewed as “routine format and protocol changes.”   
See Public Knowledge Dec. 4, 2018 Ex Parte Letter at 3.

https://www.twilio.com/docs/glossary/what-is-an-sms-short-message-service
http://www.twilio.com/sms/features
https://www.att.com/support/articlehtml#!/wireless/KM1041906?gsi+7fyjLfQ
http://www.twilio.com/sms/features
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message and “time, date, status reports, and call-back numbers”69 are added to the message.  Other texting 
services similarly involve information processing functionalities, such as the ability to program the 
service to generate automatic replies upon receipt of incoming messages.70

23. In sum, SMS and MMS wireless messaging services offer the capability for “storing” and 
“retrieving” information, for “acquiring” and “utilizing” information, and for “transforming” and 
“processing” information.  Accordingly, the services fit squarely within the statutory definition of an 
“information service.”

24. The Commission has previously concluded that the question of whether an information 
service is “offered” should be evaluated with respect to the integrated finished product.71  Under this test, 
an integrated information service may include a transmission component inextricably intertwined with 
information processing capabilities.72  The Commission has historically looked at two factors to make this 
determination—consumer perception and the actual characteristics of the service.73  Consistent with this 
framework, we examine whether wireless providers’ SMS and MMS service offerings make available 
information processing capabilities inextricably intertwined with transmission.  To make this 
determination, we consider both how consumers perceive SMS and MMS wireless messaging services as 
well as how the services are provided as a factual matter.  Our analysis shows that both factors support the 
conclusion that SMS and MMS wireless messaging services inextricably intertwine the information 
processing capabilities we describe above with transmission.

25. We begin by examining what consumers perceive to be the “integrated finished product” 
when they purchase wireless messaging service.74  Consumers perceive the offer of wireless messaging 
service to include more than mere transmission.  They expect their wireless messaging service to enable 
the information processing functionalities that allow wireless messages to be stored and retrieved, and to 
allow users to send different types of media among different devices and messaging platforms.75  Indeed, 
evidence shows that consumers often prefer SMS and MMS wireless messaging services precisely 
because of these functionalities.  For example, consumers view SMS and MMS messaging services as 
less disruptive and intrusive than voice calls because the storage and retrieval functionality of the services 

69 CTIA Nov. 20, 2015 Comments at 37; T-Mobile Mar. 14, 2008 Comments at 14-15 (“email and IM protocols use 
different fields and formats than SMS messages.  To render the two systems compatible, T-Mobile must strip certain 
information, add other information, truncate messages too long for SMPP, and so forth.”).
70 Zipwhip, Business Texting Features for High Functioning Teams, www.zipwhip.com/features/ (last visited Nov. 
20, 2018) (describing features including “triggered auto replies,” “reusable text message templates” with “dynamic 
fields,” and capacity to “answer common questions with set responses that trigger on specific keywords”).
71 See, e.g., Cable Modem Declaratory Ruling, 17 FCC Rcd at 4822, para. 38; Wireline Broadband Order, 20 FCC 
Rcd at 14863, para. 14; Brand X, 545 U.S. at 990 (stating that the key question is whether the transmission 
component is sufficiently integrated with the finished service to make it reasonable to describe the two as a single, 
integrated offering).
72 See, e.g., Stevens Report, 13 FCC Rcd at 11538, para. 80; Wireline Broadband Order, 20 FCC Rcd at 14860, para. 
9; Wireless Broadband Order, 22 FCC Rcd at 5911, para. 26.
73 See, e.g., Cable Modem Declaratory Ruling, 17 FCC Rcd at 4843-44, para. 38; Wireline Broadband Order, 20 
FCC Rcd at 14910, para. 104; Wireless Broadband Order, 22 FCC Rcd at 5909, para. 21; Restoring Internet 
Freedom Order, 33 FCC Rcd at 502, para. 342.
74 See Brand X, 545 U.S. at 990 (explaining that “[i]t is common usage to describe what a company ‘offers’ to a 
consumer as what the consumer perceives to be the integrated finished product”).
75 CTIA Mar. 14, 2008 Comments at 36 (“Messaging allows subscribers to interact with stored information and 
allows subscribers to pull information from servers or have information pushed to their mobile phone.”); T-Mobile 
Mar. 14, 2008 Comments at 16-17 (“Messaging is a store and forward service and allows the customer to query 
electronic databases and receive messages back.”).

http://www.zipwhip.com/features/
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allows messages to be sent without anyone being there to receive them.76

26. Turning next to how the service actually is provided, we find that, as a factual matter, 
SMS and MMS wireless messaging services are offered as a single, integrated information service.  
Although these services involve the transmission of information, the information processing 
functionalities associated with the services must be combined with transmission for the services to work.  
With SMS and MMS texting, the transmission of wireless messages is “always and necessarily” 
combined with data processing functionalities that enable storage and retrieval of messages and/or the 
transformation of information.77  In fact, SMS and MMS wireless messaging services are only offered 
along with these information processing capabilities.  As one provider states, “[a] user cannot make use of 
the underlying transmission associated with [SMS and MMS wireless messaging service] . . . without also 
having access to the capabilities for acquiring, storing, transforming, retrieving, utilizing, or making 
available information.”78  The information processing capabilities of messaging combined with 
transmission enable the asynchronous transfer of information and ensure that wireless messages can be 
exchanged and accessed across different platforms and devices.

27. Twilio contends that the information processing capabilities of wireless messaging 
service should be viewed as “add-on” or “adjunct to basic” services that are insufficient to make wireless 
messaging service an information service.79  Twilio’s use of the term “adjunct” refers to pre-1996 
Telecommunications Act precedent under which the Commission held that some capabilities “may 
properly be associated with basic [common carrier] service without changing its nature.”80  The 1996 
Telecommunications Act does not use the term “adjunct-to-basic,” but rather includes a 
“telecommunications management” exception to the definition of information services, excluding from 
the definition those capabilities “for the management, control, or operation of a telecommunication 
system or the management of a telecommunications service.”81  The Commission has found that the 
telecommunications management exception is properly understood as “directed at internal operations, not 
at services for customers or end users.”82  We find that the information processing functionalities of SMS 
and MMS wireless messaging services are intended to benefit consumers and are not merely directed at 
internal operations.  Consumers view the data processing functionalities that enable storage and 
transformation of information as essential elements of SMS and MMS wireless messaging services.  As 

76 See e.g., Open Market, Why millennials still love text, https://www.openmarket.com/resources/millennials-still-
love-text/ (last visited Nov. 20, 2018) (noting that 63% of millennials prefer to receive texts because they are less 
disruptive than a voice call).
77 See, e.g., CTIA Nov. 20, 2015 Comments at 40 (“A user cannot purchase or even use the transmission capabilities 
of messaging without also having access to the storage and processing capabilities.”).
78 T-Mobile Mar. 14, 2008 Comments at 18-19.
79 Twilio Petition at 34-35 & n.77; Twilio Dec. 21, 2015 Reply at 20 (“what CTIA and the wireless carriers are 
describing is the adjunct-to-basic process used to ‘determine how to route the [message] properly, and there is no 
doubt that the inclusion of that functionality does not somehow convert the basic telecommunications service 
offering into an information service.’”).
80 See, e.g., North American Telecommunications Association Petition for Declaratory Ruling, Under § 64.702 of 
the Commission’s Rules Regarding the Integration of Centrex, Enhanced Services, and Customer Premises 
Equipment, Memorandum Opinion and Order, 101 FCC 2d 349, 359, para. 24 (1985) (“The computer processing 
services we recognized as permissible adjuncts to basic service are services which might indeed fall within possible 
literal readings of our definition of an enhanced service, but which are clearly ‘basic’ in purpose and use.”).
81 See 47 U.S.C. § 153(20).
82 See Restoring Internet Freedom Order, 33 FCC Rcd at 328, para. 36 & n.114 (explaining that the 
telecommunications management exception from the statutory information service definition was drawn from the 
language of the Modified Final Judgment of 1982). 

https://www.openmarket.com/resources/millennials-still-love-text/
https://www.openmarket.com/resources/millennials-still-love-text/
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stated above, the record shows that consumers often prefer texting to calling because of these features.83  
The Commission has clarified that the scope of services viewed as falling within the telecommunications 
management exception to the information service definition is “narrow” and should focus only on those 
services that “facilitat[e] bare transmission.”84  The Commission has explained that, even where 
functionalities were useful in some way to providers in managing their networks, where those 
functionalities were designed primarily to be essential for end users, they would not fall within the 
telecommunications systems management exception.85  We find that even if the information processing 
functionalities of SMS and MMS wireless messaging services help wireless providers route wireless 
messages through their networks, those functionalities are nonetheless essential to end users and their 
ability to use wireless messaging services.  Thus, consistent with Commission precedent, we reject the 
argument that those functionalities fall within the telecommunications management exception to the 
definition of information service.

28. Twilio also asserts that the Commission must find wireless messaging service to be a 
telecommunications service because “the only offering that wireless carriers make to the public, with 
respect to messaging, is the ability of consumers to send and receive messages of the consumers’ design 
and choosing.” 86  Public Knowledge et al. argue that wireless messaging service is different from other 
services the Commission has classified as information services because it does “not rely on the Internet 
and simply relay[s] the user’s communications from one place to another, without change in the form or 

83 See, e.g., Neil Howe, Forbes, Why Millennials Are Texting More and Talking Less (Jul. 15, 2015), 
https://www.forbes.com/sites/neilhowe/2015/07/15/why-millennials-are-texting-more-and-talking-less/; Ian Bogost, 
The Atlantic, Don’t Hate the Phone Call, Hate the Phone (Aug. 12, 2015), 
http://www.theatlantic.com/technology/archive/2015/08/why-people-hate-making-phonecalls/ 401114/ (“When 
asked, people with a distaste for phone calls argue that they are presumptuous and intrusive, especially given 
alternative methods of contact that don’t make unbidden demands for someone’s undivided attention.”).
84 Restoring Internet Freedom Order, 33 FCC Rcd at 329-30, para. 38.
85 Restoring Internet Freedom Order, 33 FCC Rcd at 328-30, paras. 36-38.  Public Knowledge and others argue that, 
contrary to the Commission’s analysis in the Restoring Internet Freedom Order, the telecommunications system 
management exception should focus on whether a capability “facilitate[s] the normal use of the network.”  See 
Public Knowledge Dec. 4, 2018 Ex Parte Letter at 5-6.  We find that the Restoring Internet Freedom Order contains 
a thorough analysis of the telecommunications systems management exception and we decline to revisit that analysis 
in this proceeding. 
86 Twilio Dec. 21, 2015 Reply at 16; see also Public Knowledge, Common Cause and Free Press Nov. 20, 2015 
Comments at 9-10; Joseph A. Tomain, Esq. Apr. 14, 2008 Reply at 12.  In addition to requesting that the 
Commission find wireless messaging service to be a Title II telecommunications service, petitioners also request 
that the Commission confirm that the provisioning of short codes is “part of the underlying Title II text messaging 
service.”  Letter from Jef Pearlman, Equal Justice Works Fellow and Staff Attorney, Public Knowledge to Kevin 
Martin, Chairman, FCC, WT Docket No. 08-7 (filed Dec. 15, 2008) at 3-5, 10 (Public Knowledge Dec. 15, 2008 Ex 
Parte), see also, Twilio Petition at 1 & n.2.  Public Knowledge also contends that “[e]ven if the Commission should 
find that short codes are somehow a separate service from text messaging, which they are not, - the provisioning of 
short codes would still be ‘adjunct’ to those text messaging services, and therefore subject to the same Title II 
regulatory structure.”  See Public Knowledge Dec. 15, 2008 Ex Parte at 5.  Whereas wireless messages are typically 
sent to a recipient’s 10-digit telephone number, short codes are described in the record as “a short string, typically 5 
or 6 digits long, that serves as the address of an application to which a mobile subscriber may send a short text 
message ….”  See CTIA Mar. 14, 2008 Comments at 6.  Short codes are leased by third parties through the Common 
Short Code Administration and serve as “mobile marketing address[es].”  See CTIA Mar. 14, 2008 Comments at 6, 
www.usshortcodes.com (last visited Oct. 31, 2018).   Given our classification of wireless messaging services as 
information services, we need not decide whether short-code provisioning is a “component” of wireless messaging.  
And we see no reason why the provisioning of short codes -(an information-processing capability akin to the 
provisioning of URLs) by a third-party administrator would change our analysis of what wireless messaging 
providers offer, how SMS and MMS wireless messaging services should be classified, or  how their information-
processing capabilities fit within the definition of an information service.

https://www.forbes.com/sites/neilhowe/2015/07/15/why-millennials-are-texting-more-and-talking-less/
http://www.theatlantic.com/technology/archive/2015/08/why-people-hate-making-phonecalls/
http://www.usshortcodes.com
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content of the communication.”87  They also claim that wireless messaging service is intertwined with 
mobile voice service, and thus the two services should be regulated in the same manner.88  They note, for 
example, that “most phones will recognize a phone number inside of a text message, and will allow the 
owner to easily call that number or add it to his or her address book.”89  These arguments are 
unpersuasive.

29. To begin with, the definition of an information service is not limited to services that rely 
on the Internet.  Rather, what matters are the capabilities offered by the service, and as we explain above, 
wireless messaging services feature storage, retrieval, and other information-processing capabilities.  
SMS and MMS wireless messaging services do much more than merely transmit “information of the 
user’s choosing, without change in the form or content of the information.”90  Twilio points to providers’ 
marketing materials to support its argument that what wireless providers are offering to consumers is only 
the ability to send and receive messages of their design and choosing, but those materials also discuss the 
information processing capabilities associated with wireless messaging service.91  Verizon, for example, 
states that “if a message is sent to you while your device is off or outside of the Verizon Wireless 
coverage area, your message will be stored for later delivery.”92  In describing picture and video 
messaging, AT&T states “[i]f your phone isn’t capable of receiving a picture or video message, you’ll 
receive a text message explaining how to view it.  If you send a message to a phone incapable of viewing 
picture and video messages, the recipient receives a text message with a link to view your message 
online.”93  While the specific description of texting services may differ from provider to provider, these 
examples provide evidence that information-processing capabilities are an integral part of the SMS and 
MMS wireless messaging services that wireless providers offer to consumers.

30. Moreover, the fact that SMS and MMS wireless messaging services are typically bundled 
with mobile voice services does not overcome our findings regarding the information service capabilities 
that these services provide and does not justify their classification as telecommunications services.94  For 
example, the fact that fixed broadband Internet access service is often bundled with wireline voice service 
does not render fixed broadband Internet access service a telecommunications service.95  

31. We also reject Twilio’s argument that we must classify wireless messaging services as 
telecommunications services because the Commission has already “held that a text message is a call 
under a portion of Title II” (i.e., under Section 227 of the Act).96  We find no inconsistency between our 

87 Public Knowledge et al. Petition at 10-11.
88 Public Knowledge et al. Petition at 13.
89 Public Knowledge et al. Petition at 13.
90 47 U.S.C § 3(50).
91 Twilio Petition at 31-33.  
92 Verizon, Messaging/Texting FAQs, https://www.verizonwireless.com/support/text-messaging-faqs/ (last visited 
Nov. 20, 2018).
93 AT&T, About picture and video messaging, 
https://www.att.com/esupport/article.html#!/wireless/KM1041906?gsi=kX8KlEw (last visited Nov. 20, 2018).
94 See infra paras. 37-40 (finding that wireless messaging services are also not the functional equivalent of 
commercial mobile services).  
95 See Restoring Internet Freedom Order, 33 FCC Rcd at 358, para. 80, n. 296.
96 Twilio Petition at 26.  Twilio’s reliance on Verizon v. FCC, 740 F.3d 623, 650-59 (D.C. Cir. 2014) for its claim is 
misplaced.  That decision stands for the proposition that the Commission cannot impose Title II regulation on a non-
Title II information service.  Verizon, 740 F. 3d at 628.  It does not stand for the proposition that “if a 
communication service is regulated as a telecommunications service subject to common carrier obligations in part, it 
has to be regulated as a Title II common carrier service as a whole,” as Twilio claims.  Twilio Petition at 26.  We 
also reject Twilio’s contention that the Enforcement Bureau Consent Decree resolving allegations of unfair billing 
practices with regard to AT&T’s SMS is determinative of wireless messaging’s regulatory status.  Twilio Petition at 

https://www.verizonwireless.com/support/text-messaging-faqs/
https://www.att.com/esupport/article.html#!/wireless/KM1041906?gsi=kX8KlEw


Federal Communications Commission FCC 18-178

15

decision here and our actions in the Telephone Consumer Protection Act (TCPA) context, and reject 
Twilio’s claim that our decision finding that the TCPA’s prohibition on placing calls to wireless numbers 
applies to text as well as voice calls implicitly addressed the regulatory classification of wireless 
messaging services and requires that they be treated as telecommunications services.97  To the contrary, 
the Commission’s decision merely clarified the meaning of the undefined term “call” in order to address 
the obligations that apply to telemarketers and other callers under the TCPA.  That decision neither 
prohibits us from finding that wireless messaging service is an information service, nor compels us to 
conclude that messaging is a telecommunications service.98  Twilio’s argument amounts to an assertion 
that if any provision in Title II of the Act applies to a service, then that service must be a 
telecommunications service.  But a look at Title II easily belies that claim.  For instance, although it is 
titled “Common Carriers,” Title II applies not only to common carriers or telecommunications carriers, 
but also to other entities such as electric utilities and equipment manufacturers.  Section 224, for example, 
imposes requirements on electric utilities with respect to pole attachments.99  Section 255 requires 
telecommunications equipment manufacturers to provide equipment accessible for persons with 
disabilities.100  The TCPA provision itself generally prohibits the use of a facsimile machine to send 
unsolicited advertisements, but that does not constitute a determination that an individual’s sending of a 
fax is a telecommunications service, just as the application to an individual’s making “text calls” does not 
reflect a determination that wireless messaging is a telecommunications service.101  In any event, for 
purposes of regulatory treatment, there is a significant difference between being subject to Commission 
regulation and being subject to per se common carrier regulation.102  Only the latter requires classification 
as a telecommunications service.  We clarify herein that SMS and MMS wireless messaging are Title I 
services, and thus, will not be subject to per se common carrier regulation.

32. Having determined that wireless messaging service is an information service, we reject 
requests that we use ancillary authority to apply common carrier regulation.103  As discussed in Section 

(Continued from previous page)  
28-29.  By its own terms, the Consent Decree stipulates that it may not be used as precedent and therefore it has no 
bearing on our determination in this proceeding of whether SMS/MMS wireless messaging service does or does not 
meet the definition of information service.  AT&T Mobility LLC Unauthorized Third-Party Billing Charges, Order 
and Consent Decree, 29 FCC Rcd 11803, para. 11 (2014) (“It’s the intent of the Parties that this Consent Decree 
shall not be used as evidence or precedent in any action or proceeding, except an action to enforce this Consent 
Decree.”). The Consent Decree also does not contain any analysis of the regulatory status of AT&T’s SMS.  In any 
event, the Commission is not bound by any decision of one of its bureaus.  See, e.g., Comcast Corp. v. FCC, 526 F. 
3d 763, 769-70 (D.C. Cir. 2008).
97 Twilio Petition at 3, 27-28; see also Public Knowledge, Common Cause and Free Press Nov. 20, 2015 Comments 
at 11.
98 See CTIA Nov. 20, 2015 Comments at 46-47.
99 47 U.S.C § 224.
100 47 U.S.C. § 255; but see Twilio Dec. 21, 2015 Reply at 17-19 (arguing that Title II obligations apply in those 
contexts only because the equipment or activities are related to the use of common carrier services).
101 47 U.S.C. § 227.
102 See Verizon, 740 F. 3d 652; Cellco, 700 F.3d at 547.
103 Public Knowledge et al. Petition at iii, 16-18; Public Knowledge, Common Cause and Free Press Mar. 14, 2008 
Comments at 6-9; Rebtel Mar. 14, 2008 Comments at 14-16; Rebtel Apr. 14, 2008 Reply at 8-9; American 
Foundation for the Blind, American Association of the Deaf-Blind, American Council of the Blind, Coalition of 
Organizations for Accessible Technology and Communication Service for the Deaf (“Consumer Groups”) Apr. 14, 
2008 Reply at 7-8 (contending that the Commission should “apply Section 255 protections to text messaging 
through its ancillary jurisdiction”).  We also reject Public Knowledge’s and Rebtel’s argument that the NARUC line 
of cases requires wireless messaging services to be treated as common carrier services.  See, e.g., Public Knowledge, 
Common Cause and Free Press Mar. 14, 2008 Comments at 3-5, 7; Rebtel Mar. 14, 2008 Comments at 8-9.  
Because we conclude that wireless messaging services are information services, providers of the service may not be 
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III.C below, application of the non-discrimination provisions of Section 202 of the Act or similar non-
discrimination mandates under Title I would be contrary to the public interest.

B. SMS and MMS Wireless Messaging Services are Not Commercial Mobile Services

33. We find that SMS and MMS wireless messaging services do not constitute 
“interconnected services.”  Therefore, they do not meet the statutory definition of commercial mobile 
services, and need not be classified as telecommunications services on that basis.104  In particular, wireless 
messaging services do not “give subscribers the capability to communicate to or receive communications 
from all other users on the public switched network.”105  Instead, users of SMS and MMS wireless 
messaging services may only send wireless messages from devices able to message other platforms and to 
other users with wireless messaging-enabled devices.106  This leaves out a significant number of 
consumers who continue to use fixed line telephones that generally are not wireless messaging-enabled.107  
The Commission’s most recent data indicate, for instance, that there were 58 million fixed telephone lines 
in service as of December 2016.108  We agree with commenters that because SMS and MMS wireless 
messaging services do not provide the ability to reach all of these landline subscribers, they do not meet 
the definition of interconnected services.109

34. Twilio argues that wireless messaging services nevertheless meet the definition of 
interconnected services because users have the capability to reach landline phones through the use of apps 

(Continued from previous page)  
subject to common carrier requirements with respect to their provision of the service and therefore we need not 
address the applicability of the NARUC test for common carriage.  See 47 U.S.C. §153(44).
104 ALEC Apr. 14, 2008 Reply at 5; AT&T Nov. 20, 2015 Comments at 4-7; AT&T Mar. 14, 2008 Comments at 12-
13; AT&T Apr. 14, 2008 Reply at 3, 6-7.
105 AT&T Nov. 20, 2015 Comments at 6 (emphasis added).
106 AT&T Nov. 20, 2015 Comments at 3-4; AT&T Mar. 14, 2008 Comments at 12-13; CTIA Nov. 20, 2015 
Comments at 44; CTIA Mar. 14, 2008 Comments at 31, 42.  Service providers also contend that wireless messaging 
service does not meet the definition of “interconnected” because wireless messages do not travel over the public 
switched network.  See, e.g., CTIA Nov. 20, 2015 Comments at 43-44; AT&T Nov. 20, 2015 Comments at 4. 
107 We acknowledge that the Commission’s 1994 Second CMRS Report and Order in adopting a definition of 
interconnected service indicated that the term would encompass mobile services that used store-and-forward 
technology, but that alone is not determinative of whether any specific service with such capabilities is 
“interconnected” for purposes of the definition of commercial mobile service.  Our finding with respect to wireless 
messaging service is that it does not meet the definition of “interconnected” because it does not provide subscribers 
with the ability to reach all other users of the public switched network.  That wireless messaging service uses store-
and-forward technology does not overcome that deficiency; indeed, the storage-and-forwarding capabilities support 
treatment of wireless messaging as an information service.  Implementation of Sections 3(n) and 332 of the 
Communications Act Regulatory Treatment of Mobile Services, Second Report and Order, 9 FCC Rcd 1411, 1435, 
para. 57 (1994).
108 Industry Analysis and Technology Division, Voice Telephone Services: Status as of December 31, 2018 at 2 
(Feb. 2018), https://transition.fcc.gov/Daily_Releases/Daily_Business/2018/db0207/DOC-349075A1.pdf.
109 See e.g., T-Mobile Apr. 14, 2008 Reply at 17; Sprint Nextel Mar. 14, 2008 Comments at 13.  Some parties argue 
that “the fact that not all users of the PSTN may employ voice- or text-capable handsets does not mean that the 
underlying service is not ‘interconnected’ with the public switched network.’”  Public Knowledge Dec. 4, 2018 Ex 
Parte Letter at 3-4 (emphasis in original); see also Free Press Dec. 6, 2018 Ex Parte Letter at 4 (arguing that “[t]he 
Draft invents and inserts words into the statute, then posits incorrectly that since not all interconnected devices can 
receive text messages, the service is somehow not truly interconnected with the public switched network.”).  We 
find that landline subscribers’ inability to send or receive text messages on fixed line telephones demonstrates that 
the public switched network itself is not one that generally supports text messaging.  As noted above, there were 58 
million fixed telephone lines in service as of December 2016.  Because SMS and MMS wireless messaging services 
do not provide the ability to reach the entire class of these users of the public switched network, they do not meet the 
definition of interconnected service under the Commission’s rules.    

https://transition.fcc.gov/Daily_Releases/Daily_Business/2018/db0207/DOC-349075A1.pdf
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that allow landline phones to be text-enabled.110  We find this argument to be unavailing.  First, Twilio’s 
argument rests on the capabilities of a separate application or service that provides text to landline 
functionality.  As the Commission has found previously, however, the definition of “interconnected 
service” focuses on the nature of the offered mobile service itself.111  We agree with commenters that the 
fact that users may be able to text landline numbers through the use of a separate application or service 
does not make SMS and MMS wireless messaging services themselves interconnected services.112  
Moreover, even if text-to-landline service were not viewed as a separate service, text-to-landline service 
does not appear to be supported by all providers, and as a result, not all landline phones are able to send 
or receive SMS and MMS text messages.113  In addition, even in cases where text-to-landline service is 
available, the message sent to a landline number is typically sent as a digitized voice recording, and 
particularly for MMS messages, does not include any pictures or other media components that are 
regularly included in messages sent to other mobile devices.114  

35. That wireless subscribers are capable of receiving text messages from all other users on 
the public switched network that possess devices capable of transmitting text messages does not change 
our analysis.115  MetroPCS, for example, argues that “[i]t is irrelevant whether landline phones are capable 
of receiving SMS messages from wireless units since the ‘or’ in the definition of ‘interconnected service’ 
is met as soon as wireless devices have demonstrated capability to receive such messages from landline 

110 Twilio Dec. 21, 2015 Reply at 22.  Some services allow businesses to use computer interfaces to message enable 
their wireline numbers.  See, e.g., ZipWhip, Business texting for today’s conversations, 
https://www.zipwhip.com(last visited Nov. 20, 2018); AT&T, AT&T Business Messaging, 
www.business.att.com/products/business-messaging.html (last visited Nov. 20, 2018) (“AT&T Business Messaging 
is a group notification and messaging interface that enables enhanced notification and responses features for 
business messages.”).  Certain mobile service providers allow their messaging subscribers to use wireless messaging 
to send a digitized voice recording to landline numbers.  See, e.g., Verizon Wireless, Text to Landline FAQs, 
https://www.verizonwireless.com/support/text-to-landline-faqs/ (last visited Nov. 20, 2018).  Verizon states that its 
text to landline service lets a subscriber send text messages to a phone that has a fixed wire connection (e.g., a home 
phone) rather than a mobile phone or tablet.  The message is converted from a text message to a voice message.  The 
service is available for use with most White Pages listed phone numbers in the U.S.  See also Verizon Mar. 14, 2008 
Comments at 6.  Sprint offers a similar service that will translate a text message into synthesized voice for delivery 
to a wireline phone.  Sprint Mar. 14, 2008 Comments at 11-12.  AT&T offers businesses the ability to receive text 
messages on wireline business phones.  See AT&T Business, AT&T Landline Texting, 
https://www.business.att.com/products/landline-texting.html (last visited Nov. 20, 2018). 
111 Wireless Broadband Order, 22 FCC Rcd at 5917-18, paras. 45-46 (finding that wireless broadband Internet 
access service, itself, was not an interconnected service because users had to rely on a separate service or 
application, such as VoIP, to be able to communicate to or receive communications from all other users of the public 
switched network).
112 See CTIA Nov. 16, 2018 Ex Parte Letter at 6 (explaining that “[m]uch like broadband Internet access does not 
itself offer interconnection to the PSTN absent use of a distinct VoIP application, the availability of a [text-to-
landline (TTL)] service does not transform wireless providers’ SMS/MMS messaging services into an 
‘interconnected’ service” and also noting that TTL “is a service that is offered and priced separately from wireless 
providers’ SMS/MMS messaging services”).
113 See Public Knowledge et al. Petition at 9 (acknowledging that “landlines do not all have the capability to receive 
text messages directly”); CTIA Nov. 16, 2018 Ex Parte Letter at 6, n. 9 (“Indeed, not all wireless providers offer 
TTL services and the vast majority of text messages are not sent using TTL capability.  Moreover, some offerings 
enable TTL capability only to those landline numbers listed in the white pages and not to all landline numbers (e.g., 
not to medical facilities, emergency operators, unlisted numbers).”).
114 See CTIA Nov. 16, 2018 Ex Parte Letter at 6, n. 10 (“Further, TTL cannot transmit all of the content sent via 
messaging.  For example, a voice message cannot usefully convey a photo or a clickable URL or every emoji, 
meaning that TTL does not deliver the entirety of the message to a landline phone.”). 
115 MetroPCS Apr. 14, 2008 Reply at 4.  MetroPCS is now known as Metro by T-Mobile.

https://www.zipwhip.com
http://www.business.att.com/products/business-messaging.html
https://www.verizonwireless.com/support/text-to-landline-faqs/
https://www.business.att.com/products/landline-texting.html
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phones.”116  This argument is unpersuasive, because regardless of the use of the word “or,” wireless 
messaging service does not provide users with the ability to receive communications from all users of 
landline phones.  While there are, as described above, some services that provide text-to-landline 
functionality by translating wireless messages to voicemail, these services do not appear to be available 
from all providers and, where these services are not available, wireless messaging users are not able to 
receive wireless messages from landline phones.  Furthermore, to the extent that landline phones are 
capable of sending and receiving wireless messages, the technologies that allow such communications 
transform wireless messages into a different communications medium and exhibit the characteristics of 
information services.117

36. We also disagree with Twilio’s claim that the Commission has already ruled that wireless 
messaging service is interconnected with the public switched network.118  In 2007, the Commission 
applied automatic roaming obligations to push-to-talk and SMS services based on its determination that 
doing so would serve the public interest because “consumers expect the same seamless connectivity with 
respect to these features and capabilities as they travel outside their home network service areas.”119  
While the Commission noted that some SMS services were provided on an interconnected basis, the 
Commission did not address the question of whether SMS services were interconnected for purposes of 
addressing the regulatory classification of such services.120  To the contrary, the Commission specifically 
declined to address that issue, stating that “nothing in this order should be construed as addressing 
regulatory classifications of push-to-talk, SMS or other data features/services.”121  Accordingly, our 
detailed analysis and conclusion here that messaging does not meet the regulatory definition of 
“interconnected service” under the Commission’s rules does not conflict with the Commission’s 2007 
Roaming Report and Order.122

37. Further, we find that SMS and MMS wireless messaging services are not the functional 
equivalent of commercial mobile services.  A mobile service that does not meet the definition of 
commercial mobile service is presumed to be a private mobile radio service unless the service is 

116 Id. at 5.
117 See supra paras. 18-23.
118 Twilio Petition at 35.  See also, Metro PCS Mar. 14, 2008 Comments at i, 7; Public Knowledge, Common Cause 
and Free Press Mar. 14, 2008 Comments at 4; Rebtel Mar. 14, 2008 Comments at 9-10; Public Knowledge, 
Common Cause and Free Press Apr. 14, 2008 Reply at 26; Public Knowledge, Common Cause and Free Press Nov. 
20, 2015 Comment at 12.
119 Reexamination of Roaming Obligations of Commercial Mobile Service Providers, Report and Order and Further 
Notice of Proposed Rulemaking, 22 FCC Rcd 15817, 15837, para. 55 (2007 Roaming Report and Order).
120 2007 Roaming Report and Order, 22 FCC Rcd at 15837, para. 55 (“Provision of these features differs from one 
carrier to another, i.e., push-to-talk and SMS are interconnected features or services in some instances, but non-
interconnected in others, depending on the technology and network configuration chosen by the carriers.”).
121 2007 Roaming Report and Order, 22 FCC Rcd at 15837, para. 54 & n.134.
122 We therefore agree with those commenters who drew the same conclusion.  See, e.g., Verizon Mar. 14, 2008 
Comments at 37; Sprint Mar. 14, 2008 Comment at 13-14; T-Mobile Mar. 14, 2008 Comment at n.41; AT&T Apr. 
14, 2008 Reply at 6-7; CTIA Apr. 14, 2008 Reply at 5-6; CTIA Nov. 20, 2015 Comment at 47; AT&T Nov. 20, 
2015 Comment at 6-7.  Public Knowledge and others argue that although “it may be true” that the Commission did 
not decide about the regulatory status of SMS in 2007 in the roaming context, it cannot “simply wave away the 
previous finding that at least some forms of SMS are interconnected” and that it must explain “how interconnected 
for classification is different in meaning for purposes of Section 201(b) …”  See Public Knowledge Dec. 4, 2018 Ex 
Parte Letter at 4.  Contrary to this argument, we do not merely “wave away” the Commission’s 2007 findings.  In 
2007, the Commission did not attempt to determine whether SMS met the specific definition of interconnected 
service contained in Section 20.3 of the Commission’s rules.  In this Declaratory Ruling, we undertake that inquiry 
for the first time and find that SMS and MMS wireless messaging services do not meet the regulatory definition of 
interconnected service.  
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determined to be the functional equivalent of commercial mobile service.123  A variety of factors are 
evaluated to determine whether the mobile service in question is the functional equivalent of a 
commercial mobile radio service, including: consumer demand for the service to determine whether the 
service is closely substitutable for a commercial mobile radio service; whether changes in price for the 
service under examination, or for the comparable commercial mobile radio service, would prompt 
customers to change from one service to the other; and market research information identifying the 
targeted market for the service under review.124

38. We see no evidence that SMS and MMS wireless messaging services are closely 
substitutable with commercial mobile radio services, whether from a technical or practical point of view.  
Nor have we seen any evidence that a change in the price of SMS and MMS wireless messaging service 
will cause a change in the price of commercial mobile radio service.  The record does not indicate that 
customers would switch from wireless messaging service to a comparable commercial mobile service due 
to changes in price or service terms. 125  Moreover, the fact that several providers bundle messaging with 
voice, on its own, is insufficient to enable us to conduct a demand substitution test to overcome the 
presumption that wireless messaging is not a commercial mobile service but rather a private mobile 
service.

39. The technical characteristics and consumer use of wireless messaging service are also 
distinct from commercial mobile service.  Wireless messaging service enables users to exchange 
messages containing text and multimedia content for viewing immediately or at a later time and conduct 
Internet searches.  Though recipients of SMS and MMS messaging may respond immediately, they are 
not required to be present at the time the message is sent.126  In contrast, a commercial mobile service call 
requires the caller and recipient to be available at the same time for the phone conversation.127

123 47 CFR § 20.3 (definitions of private mobile service and commercial mobile service); see also CTIA Nov. 16, 
2018 Ex Parte Letter at 6-7.
124 47 CFR § 20.3.  Twilio’s arguments regarding how there were an equal number of messages to voice minutes in 
2014 and how messages are transported for negligible marginal costs have no bearing on this test.  See Twilio 
Petition at 11-12.  The Commission no longer uses the alternative version of this test, which was adopted in the Title 
II Order, and rescinded in the Restoring Internet Freedom Order.  Restoring Internet Freedom Order, 33 FCC Rcd 
at 334, 360, paras. 72, 83.
125 As Verizon notes, our rules require that for a petitioner to overcome the presumption that a service is not CMRS, 
they must “show that the mobile service is closely substitutable, in the antitrust sense, for commercial mobile 
service.  Twilio makes no effort to make that showing.  Nor could it.”  Verizon Nov. 20, 2015 Comments at 18.  
Public Knowledge et al. contend that increased use of messaging, compared to smaller increases in the use of voice 
minutes, means that messaging is a “replacement” for voice.  Public Knowledge et al. Petition at 19-20.  That fact 
alone only shows trends in use for each service and does not prove that one service is being used for another.
126 See Twilio Petition at 32 (Twilio acknowledges that customers can use wireless message service to communicate 
with others when the sender or the receiver is not available for a voice call).
127 Even in those instances when the intended recipient is not able to receive a call, the record indicates that 
consumers do not view voicemail as an acceptable alternative to SMS/MMS messaging.  Consumers, particularly 
younger users, use messaging instead of voice mail as a preferred data storage technology, and even if consumers 
used wireless messaging service as a substitute for voice mail, this would be a further indication that wireless 
messaging service is an information service because voice mail is an information service.  See, e.g., Application of 
BellSouth Corporation, BellSouth Telecommunications, Inc., and BellSouth Long Distance, Inc., for Provision of In–
Region, InterLATA Services in Louisiana, Memorandum Opinion and Order, 13 FCC Rcd 20599, 20780-81, para. 
314 (1998).  See also CTIA Nov. 20, 2015 Comments at 35-6 (citing Rachel Rood, Please Do Not Leave a Message:  
Why Millennials Hate Voice Mail, NPR (updated Dec. 4, 2014), 
https://www.npr.org/sections/alltechconsidered/2014/10/23/358301467/please-do-not-leave-a-message-why-
millennials-hate-voice-mail; Teddy Wayne, At the Tone, Leave a What? Millennials Shy Away from Voice Mail, 
New York Times (June 12, 2014), http://www.nytimes.com/2014/06/15/fashion/millennials-shy-away-from-voice-
mail.html?_r=0).  65% of JP Morgan Chase employees chose to eliminate voicemail when the firm offered to do so 
as a cost-cutting measure, and only 6% of Coca-Cola employees decided to keep voicemail when given the same 

https://www.npr.org/sections/alltechconsidered/2014/10/23/358301467/please-do-not-leave-a-message-why-millennials-hate-voice-mail
https://www.npr.org/sections/alltechconsidered/2014/10/23/358301467/please-do-not-leave-a-message-why-millennials-hate-voice-mail
http://www.nytimes.com/2014/06/15/fashion/millennials-shy-away-from-voice-mail.html?_r=0
http://www.nytimes.com/2014/06/15/fashion/millennials-shy-away-from-voice-mail.html?_r=0
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40. Marketing materials highlight the distinctions between these two services, suggesting 
under the last prong of the functional equivalence test that wireless providers target separate markets for 
commercial mobile service and SMS/MMS.  For example, in promoting its business messaging service, 
AT&T states that consumers “can find calls intrusive.”128  And as a business wireless messaging firm 
notes, compared to voice service, wireless messaging is “a more reliable way of communication because 
it may be stored and read at any moment later, it’s clear and cannot be misunderstood,” but that voice is 
important in a variety of situations and “never drops off the market.”129  This market information, in 
addition to the fact that wireless messaging is typically bundled with voice as a complementary service, 
indicates that firms recognize that consumers highly value the unique characteristics of each service and 
do not consider these services as substitutes for each other.130  Accordingly, under the functional 
equivalence standard, we find that wireless messaging today is not the functional equivalent of 
commercial mobile service.131

41. Lastly, our conclusion that SMS and MMS wireless messaging services meet the 
definition of information service also compels us to conclude that they are not commercial mobile 
services.  Consistent with the Commission’s previous findings in the context of mobile broadband 
Internet access service,132 classifying messaging as a commercial mobile service under Section 332 and 
also as an information service under Section 3 of the Act could lead to “contradictory and absurd results.”
133  Such an interpretation would create an internal contradiction in the statutory framework because 
Section 332 would require that a service provider be treated as a common carrier with respect to its 
provision of wireless messaging service,134 while Section 3 would prohibit the application of common 
carrier regulation to the wireless messaging service provider.135  Construing the commercial mobile 
service definition to exclude SMS and MMS wireless messaging services avoids this contradiction and is 

(Continued from previous page)  
option.  Neil Howe, Forbes.com, Why Millennials Are Texting More and Talking Less, (July 15, 2015), 
https://www.forbes.com/sites/neilhowe/2015/07/15/why-millennials-are-texting-more-and-talking-
less/#32c613e65975.  Millennials in particular prefer messaging to voice.  Twilio, Global Mobile Messaging 
Consumer Report 2016 at 8, 
https://assets.ctfassets.net/2fcg2lkzxw1t/5l4ljDXMvSKkqiU64akoOW/cab0836a76d892bb4a654a4dbd16d4e6/Twili
o_-_Messaging_Consumer_Survey_Report_FINAL.pdf (noting that millennials prefer to interact with businesses by 
messaging rather than email or voice).
128 AT&T Business, AT&T Landline Texting at 2, 
https://www.business.att.com/content/dam/attbusiness/briefs/mobility-att-landline-texting-brief.pdf (last visited Oct. 
31, 2018).
129 Irene Rufferty, BSG SMS, Text Messaging vs. Voice Messaging, (June 8, 2017) https://medium.com/bsg-
sms/text-messaging-vs-voice-messaging-3b9ab67cf1cd.
130 Public Knowledge, Common Cause and Free Press Nov. 20, 2015 Comments at 16; IOC Apr. 14, 2008 Reply 
Comments at 5; CTIA Dec. 21, 2015 Reply at 22 (the fact that messaging may be bundled with voice and data 
services does not make messaging CMRS).
131 See AT&T Nov. 20, 2015 Comments at 3-4; AT&T Mar. 14, 2008 Comments at 12-13; CTIA Dec. 21, 2015 
Reply at 21; CTIA Mar. 14, 2008 Comments at 40; Verizon Nov. 20, 2015 Comments at 18.
132 Restoring Internet Freedom Order, 33 FCC Rcd at 359-60, para. 82; Wireless Broadband Order, 22 FCC Rcd at 
5919-21, paras. 48-56
133 Restoring Internet Freedom Order, 33 FCC Rcd at 359-60, para. 82.  See also ALEC Apr. 14, 2008 Reply at 5; 
AT&T Nov. 20, 2015 Comments at 2; Verizon Nov. 20, 2015 Comments at 18-19; Verizon Dec. 21, 2015 Reply at 
9; Verizon Apr. 14, 2008 Reply at 22.
134 47 U.S.C. § 332(c)(1)(A) (“A person engaged in the provision of a service that is a commercial mobile service 
shall, insofar as such person is so engaged, be treated as a common carrier for purposes of this chapter . . . .”).
135 47 U.S.C. § 153(47) (the definition of “telecommunications carrier” in Section 3 of the Act states that “[a] 
telecommunications carrier shall be treated as a common carrier under the Act only to the extent that it is engaged in 
providing telecommunications service”).

https://www.forbes.com/sites/neilhowe/2015/07/15/why-millennials-are-texting-more-and-talking-less/#32c613e65975
https://www.forbes.com/sites/neilhowe/2015/07/15/why-millennials-are-texting-more-and-talking-less/#32c613e65975
https://assets.ctfassets.net/2fcg2lkzxw1t/5l4ljDXMvSKkqiU64akoOW/cab0836a76d892bb4a654a4dbd16d4e6/Twilio_-_Messaging_Consumer_Survey_Report_FINAL.pdf
https://assets.ctfassets.net/2fcg2lkzxw1t/5l4ljDXMvSKkqiU64akoOW/cab0836a76d892bb4a654a4dbd16d4e6/Twilio_-_Messaging_Consumer_Survey_Report_FINAL.pdf
https://www.business.att.com/content/dam/attbusiness/briefs/mobility-att-landline-texting-brief.pdf
https://medium.com/bsg-sms/text-messaging-vs-voice-messaging-3b9ab67cf1cd
https://medium.com/bsg-sms/text-messaging-vs-voice-messaging-3b9ab67cf1cd
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consistent with the Act’s overall intent to allow information services to develop free from common carrier 
regulations.136

C. Classifying SMS and MMS Wireless Messaging Services as Information Services is 
in the Public Interest

42. Our classification of SMS and MMS wireless messaging services as information services 
is not only fully consistent with the Communications Act, it is also independently supported by public 
policy considerations.  As discussed below, such a classification will empower wireless providers to 
continue their efforts to protect consumers from unwanted text messages.  By contrast, classifying SMS 
and MMS as Title II telecommunications services would harm those efforts and open the floodgates to 
unwanted messages—drowning consumers in spam at precisely the moment when their tolerance for such 
messages is at an all-time low.

43. In the absence of a Commission assertion of Title II regulation, wireless providers have 
employed effective methods to protect consumers from unwanted messages and thereby make wireless 
messaging a trusted and reliable form of communication for millions of Americans.137  We reject the 
request of Twilio to upend this status quo by classifying SMS and MMS as telecommunications services 
subject to common carriage obligations under Title II.138  Applying such regulation, or only non-
discrimination obligations, to SMS and MMS, either directly or through an exercise of ancillary 
jurisdiction, would inhibit wireless providers’ ability to continue protecting consumers from unwanted 
messages.  In particular, in the context of voice service, under Title II, the Commission has generally 
found call blocking by providers to be unlawful, and typically permits it only in specific, well-defined 
circumstances.139  The record shows that, as a result, wireless providers would be limited in their efforts 

136 Stevens Report, 13 FCC Rcd at 11511, para. 21.
137 See CTIA Nov. 16, 2018 Ex Parte Letter 2-3; see also NOBCO Dec. 21, 2015 Reply at 1 (“Filtering helps 
maintain the level of trust subscribers have in the texting experience . . . .”); Nat’l Assoc. of Neighborhoods Dec. 21, 
2015 Reply Comments at 1 (arguing that text messaging is increasingly popular because of its convenience and level 
of trust); Mobile Future Dec. 21, 2015 Reply Comments at 4-5 (stating that the relatively spam-free nature of 
wireless messaging makes the service a particularly reliable method of communication); DoSometing Nov. 21, 2015 
Comments at 1 (explaining that “one of the reasons text messaging is so valuable in activating our members is 
because it is relatively spam-free and users trust the medium”); Letter from Dr. Helen Holton, Executive Director, 
NOBCO, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 08-7, at.1 (filed Dec. 3, 2018) (NOBCO Dec. 3, 
2018 Ex Parte) (explaining that “[f]iltering helps maintain the level of trust subscribers have in their texting 
experience and helps wireless carriers maintain and protect their subscribers”); Letter from Matthew Gerst, Assistant 
Vice President, Regulatory Affairs, CTIA, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 08-7 et al., at 1-2 
(filed Dec. 6, 2018) (stating that, under the current system in which service providers filter unwanted messages, only 
9% of surveyed consumers in November 2018 said they receive the most unwanted communications on text 
messages and that 91% of surveyed consumers support service providers’ efforts to identify and block spam).
138 See, e.g., State Attorneys General Dec. 21, 2015 Reply at 1 (urging the Commission to “maintain the status quo 
regarding the protection of text messaging from spam and phishing messages.  Wireless carriers protect consumers’ 
messaging through the use of safeguards and filters.  This practice is a benefit to consumers and should continue to 
be permitted”); North Carolina Attorney General Dec. 18, 2015 Reply at 2 (“In summary, any change in FCC 
regulatory policy that resulted in a large increase in the amount of unwanted text messages to consumers has the 
potential to lead to increased fraud, unwanted charges on a bill, and slower performance on the consumer’s mobile 
device.”); South Carolina Attorney General Dec. 21, 2015 Reply at 1 (urging the Commission to strongly consider 
the impact of any change in regulatory structure on consumers); see also AT&T Nov. 20, 2015 Comments at 2 
(arguing that the request to subject messaging to Title II “is in reality a request to dismantle the existing protections 
for limiting abusive and deceptive text messaging); Citizens Against Government Waste Dec. 21, 2015 Reply 
Comments at 1 (Title II classification “would severely hamper the ability of wireless carriers to restrict unwanted 
spam messages to consumers” because “[u]nder the current regulatory structure, wireless carriers have been able to 
provide protection to consumers from unwanted spam text messages through various filtering technologies”).
139 See, e.g., Advanced Methods to Target and Eliminate Unlawful Robocalls, Report and Order and Further Notice 
of Proposed Rulemaking, 32 FCC Rcd 9706, 9709, paras. 8, 9 (2017); Establishing Just and Reasonable Rates for 
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to prevent spam and unwanted messages from reaching end users under Title II regulation, and 
consequently, consumers would be bombarded with unwanted text messages.140

44. The record also demonstrates that applying Title II regulation and thereby curbing 
wireless providers’ ability to use anti-spam and other protections would open SMS and MMS to more 
spam attacks.141  Indeed, continuing to empower wireless providers to protect consumers from spam and 
other unwanted messages is imperative in light of the fact that the growth and popularity of SMS and 
MMS wireless messaging services have made them an attractive target for bad actors and spammers.142  
For example, according to Fact Atlas, SMS spam volumes have grown in proportion with overall SMS 
traffic volumes.143  Symantec also explains that “[a]s more users rely on their mobile devices, more spam, 
scams, and threats are tailored to these devices,” and “SMS and other mobile messaging technologies are 
readily being used as a means to deliver all kinds of scam campaigns, such as adult content, rogue 
pharmacy, phishing and banking scams, payday loan spam, fake gifts.”144  Additionally, two dozen state 
attorneys general have expressed concerns about the threat that scams via text messaging pose to 
consumers or provided state residents with tips on how best to avoid such scams.145 

45. For these reasons, state attorneys general and other commenters argue that the 
Commission should not allow wireless messaging services to become plagued by unwanted messages in 

(Continued from previous page)  
Local Exchange Carriers, Declaratory Ruling and Order, 22 FCC Rcd 11629, 11631, para. 6 n.20 (WCB 2007) 
(noting that the “Commission has allowed call blocking only under rare and limited circumstances”).
140 See, e.g., CTIA Nov. 16, 2018 Ex Parte Letter at 5 (“[T]reating messaging as a telecommunications services 
would . . . allow spammers to bring endless challenges to filtering practices under Sections 201 and 202 of the Act, 
taking away critical flexibility to address evolving threats to consumers.  It would jeopardize wireless providers’ 
actions to filter spam and provide a safe consumer experience for mass messages.”); AT&T Dec. 21, 2015 Reply at 
9 (applying Title II and thereby “eliminating all industry protections would invite an exponential increase in the 
amount of spam attempts, which could threaten the viability of text messaging”); Verizon Dec. 21, 2015 Reply at 1 
(“Subjecting any portion of the mobile messaging marketplace to Title II common carriage requirements will harm 
consumers by limiting what messaging providers can do to stop spam and robotexts.”); ITIF Dec. 21, 2015 Reply at 
1 (“[C]ommon carrier status would lead to an increase in unwanted messages, significantly undermining the value of 
these services to end users.”); FSF Dec. 16, 2015 Reply at 2 (“[I]mposing Title II regulation on messaging services 
almost certainly would harm consumers by restricting the ability of carriers to combat spam and unwanted 
messages.”).  Accordingly, we disagree with commenters that Title II classification would not limit providers’ 
ability to prevent spam and unwanted messages from reaching consumers.  See Public Knowledge Dec. 4, 2018 Ex 
Parte Letter at 6-7; Free Press Dec. 6, 2018 Ex Parte Letter at 3.
141 See, e.g., AT&T Dec. 21, 2015 Reply at 10 (explaining that “spammers would undoubtedly shift their efforts 
toward text messaging and send billions if not trillions of machine-generated messages per year to consumers”); 
Verizon Nov. 20, 2015 Comments at 10-13.
142 See CTIA Nov. 20, 2015 Comments at 12.
143 Fact Atlas, Choice and Innovation: Safeguarding the SMS Marketplace 1 (2015) (attached to Fact Atlas Dec. 21, 
2015 Reply).
144 Symantec, Internet Security Threat Report, Vol. 20, at 23, 
https://www.symantec.com/content/en/us/enterprise/other_resources/21347933_GA_RPT-internet-security-threat-
report-volume-20-2015.pdf. (last visited Nov. 20, 2018).
145 See, e.g., N.Y. Att’y Gen., Stop Mobile Spam: Protect Your Mobile Phone from Unwanted Text Message (SMS) 
Spam, http://www.ag.ny.gov/internet/stop-mobile-spam (last visited Nov. 20, 2018); CTIA Nov. 20, 2015 
Comments n.47 (citing consumer alerts from state attorneys general across the country).  In light of the need for 
regulatory certainty for providers to address the threat of consumer harm from spam and other unwanted messages, 
it is in the public interest for us to act now on the pending petitions in order to safeguard consumers.  But see Free 
Press Dec. 6, 2018 Ex Parte Letter at 2-3 (arguing that the Commission should have “sought further comment” to 
refresh the record in this proceeding). 

https://www.symantec.com/content/en/us/enterprise/other_resources/21347933_GA_RPT-internet-security-threat-report-volume-20-2015.pdf
https://www.symantec.com/content/en/us/enterprise/other_resources/21347933_GA_RPT-internet-security-threat-report-volume-20-2015.pdf
http://www.ag.ny.gov/internet/stop-mobile-spam
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the same way that voice service is flooded with unwanted robocalls.146  We agree.  Last year, Americans 
received approximately 30 billion robocalls, and for the first five months of 2018,147 more than 16 billion 
robocalls have already been placed.148  And the Commission receives over 200,000 complaints about 
unwanted calls each year—around 60% of all of the complaints that the Commission receives from 
consumers.149  Our classification of SMS and MMS as information services will enable wireless providers 
to continue taking steps to ensure that wireless messaging remains relatively spam-free, and therefore a 
trusted form of communication for millions of Americans, while a contrary classification would open 
messaging to many of the same scams and nuisances that plague consumers of voice services today.150

46. At the same time, we find no reason to believe that consumers will not receive the 
messages they do want as a result of this Declaratory Ruling.151  First, wireless providers have every 
incentive to ensure the delivery of messages that consumers want to receive in order to guarantee the 
integrity of this essential service and to retain consumer loyalty.152  Consumers have a wealth of options 

146 See, e.g., Idaho Attorney General Dec. 21, 2015 Reply at 1; Arizona Attorney General Dec. 21, 2015 Reply at 1; 
North Carolina Attorney General Dec. 21, 2015 Reply at 2; Verizon Nov. 20, 2015 Comments at 1.
147 Herb Weisbaum, It’s not just you – Americans received 30 billion robocalls last year (Jan. 17, 2018), 
https://www.nbcnews.com/business/consumer/it-s-not-just-you-americans-received-30-billion-robocalls-n838406.
148 Megan Leonhardt, Americans received over 16 billion robocalls so far this year—here’s how to stop them (June 
6, 2018), https://www.cnbc.com/2018/06/06/americans-got-16-billion-robocalls-this-year-heres-how-to-stop-
them.html.  Given that unwanted robocalls continue to afflict consumers despite the TCPA and measures to enforce 
it, we disagree with commenters who assert that the TCPA and CAN-SPAM Act are sufficient on their own to 
protect consumers from unwanted messages.  See, e.g., Twilio Petition at 24-25.  As Verizon explains, 
notwithstanding the TCPA, millions of spam messages reach its network each month.  Verizon Nov. 20, 2015 
Comments at 11-12.  Further, we note that nothing in this Declaratory Ruling affects the current status of text 
messages as “calls” for purposes of the TCPA.  Rules and Regulations Implementing the Telephone Consumer 
Protection Act of 1991, Report and Order, 18 FCC Rcd 14014, 14115, para. 165 (2003).
149 FCC, The FCC’s Push to Combat Robocalls & Spoofing, https://www.fcc.gov/about-fcc/fcc-initiatives/fccs-
push-combat-robocalls-spoofing (last visited Nov. 20, 2018).  
150 NOBCO Dec. 3, 2018 Ex Parte (classifying messaging as an information service “would allow wireless 
companies to continue their service by filtering out fraudulent or unwanted text messages that their customers do not 
want”); Letter from Representative Karen Camper (TN), National President, NOBEL Women, to The Honorable 
Ajit Pai, Chairman, FCC, WT Docket No. 08-7, at 1 (filed Dec. 5, 2018) (“Wireless carriers must be allowed to 
continue to filter out robotext messages that their customers do not want.”); Verizon Dec. 6, 2018 Ex Parte Letter at 
1 (“[Title I] classification will enable mobile providers to continue to deliver a trusted messaging platform for 
consumers that, in contrast to voice networks, remains virtually spam-free.”). 
151 Some parties claim that wireless providers are unlawfully blocking SMS and MMS wireless messages.  See 
Twilio Petition at 7-9; Public Knowledge et al. Petition at 3-6.  Other commenters do not actually claim that their 
messages have been blocked in the past, provide only vague estimates (or no estimate at all) of how many messages 
have been blocked, or are simply speculating about the probable effects of SMS and MMS wireless message 
blocking on their businesses.  See Polaris Nov. 20, 2015 Comments at 1; Trek Medics Nov. 18, 2015 Comments at 
1; CareMessage Nov. 17, 2015 Comments at 1; Zillow Nov. 20, 2015 Comments at 1-2; IFTTT Nov. 20, 2015 
Comments at 1-3; ShowingTime Nov. 5, 2015 Comments at 2.  In one instance, AT&T temporarily blocked wireless 
messaging traffic from a spammer using CallFire’s wireless messaging service, but it continued service once the 
spamming issue was resolved.  CallFire Nov. 20, 2015 Comments at 1-2 (claiming that wireless providers have 
blocked all messages from its short code); see also AT&T Dec. 21, 2015 Reply at 10-11 (explaining that CallFire’s 
messages were blocked because they were sent by a spammer client and that the suspension of the short code was 
only temporary).
152 CTIA Dec. 21, 2018 Reply at 2 (“Wireless providers have every reason and incentive to continue to ensure that 
mobile messaging remains a highly valued offering and continues to provide consumers with tangible and growing 
benefits.”); Letter from Celia Nogales, Assistant Vice President, Regulatory, AT&T Services, Inc., to Marlene H. 
Dortch, Secretary, FCC, WT Docket No. 08-7 at 1 (filed Dec. 6, 2018) (AT&T Dec. 6, 2018 Ex Parte Letter ) (“The 
Draft Declaratory Ruling empowers wireless providers to continue protecting consumers from unwanted text 
messages thereby keeping messaging services relatively spam-free.”); Letter from Cathleen A. Massey, Vice 

https://www.nbcnews.com/business/consumer/it-s-not-just-you-americans-received-30-billion-robocalls-n838406
https://www.cnbc.com/2018/06/06/americans-got-16-billion-robocalls-this-year-heres-how-to-stop-them.html
https://www.cnbc.com/2018/06/06/americans-got-16-billion-robocalls-this-year-heres-how-to-stop-them.html
https://www.fcc.gov/about-fcc/fcc-initiatives/fccs-push-combat-robocalls-spoofing
https://www.fcc.gov/about-fcc/fcc-initiatives/fccs-push-combat-robocalls-spoofing
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for wireless messaging service; if wireless providers do not ensure that messages consumers want are 
delivered, they risk losing those customers to other wireless providers or to over-the-top applications.153  
In the occasional event that such measures have been found to block messages that may be wanted, 
wireless providers have responded quickly.154  Some parties asserted in their 2015 comments that 
blocking practices were opaque,155 but industry has responded to calls for more transparency so that 
consumers or businesses can detect or appeal the blocking.  For instance, the CTIA Messaging Principles 
state that wireless providers that implement blocking should offer an appropriate unblocking process, and 
that “suspension of service should last only as long as reasonably necessary to identify and correct the 
problem.”156

47. Some commenters assert that under Title I, providers of SMS and MMS wireless 
messaging services might act anticompetitively, blocking messages in order to protect their services 
against competitors.157  But this concern is not borne out in the marketplace; the Commission has not 
(Continued from previous page)  
President, Federal Regulatory Affairs, T-Mobile USA, Inc., to Marlene H. Dortch, Secretary, FCC, WT Docket No. 
08-7 at 1 (filed Dec. 6, 2018) (“This is the right decision for consumers because it will allow industry to continue to 
protect the messaging ecosystem and spare them from receiving unlawful and unwanted spam.”).
153 See, e.g., Mobile Future Dec. 21, 2015 Reply at 2-3 (explaining that the growth of various over-the-top options, 
including Apple’s iMessage, WhatsApp, Facebook Messenger, GroupMe, Skype, and Snapchat, demonstrates that 
“[t]he mobile messaging market is incredibly competitive and dynamic”); FSF Dec. 16, 2016 Reply at 1-2 (stating 
that the market for wireless messaging service is competitive, since consumers can choose between wireless 
providers and also IP-based edge providers); Verizon Nov. 20, 2015 Comments at 1 (“Users send tens of billions of 
messages daily, switching among their wireless providers’ messaging services and the many popular applications — 
such as WhatsApp, Snapchat, Facebook Messenger, and Skype — that provide messaging ‘over-the-top’ of mobile 
broadband Internet access service.”); CTIA Dec. 6, 2018 Ex Parte Letter at 1 (stating that “75% of all messaging 
traffic is generated from OTT messaging apps”); Twentieth Competition Report, 32 FCC Rcd at 9037, para. 93 
(WTB 2017) (finding “there is effective competition in the marketplace for mobile wireless services”).
154 Verizon, for example, corrected course when its short-code assignment practices were called into question in the 
NARAL example that Twilio and Public Knowledge et al. mention in their respective petitions.  See Verizon Mar. 
14, 2008 Comments at 20-21; U.S. Chamber of Commerce Mar. 14, 2008 Comments at 4 (explaining that the 
NARAL incident was a case of the market working even without FCC intervention).  When AT&T suspended 
CallFire’s short code, it was “only for a very brief amount of time” while “AT&T and the third-party aggregator 
investigated the source of the problem and the methods the malicious spammer was using to gain improper access to 
CallFire’s short code.”  AT&T Dec. 21, 2015 Reply at 10-11; see IPI Apr. 14, 2008 Reply (contending that “the 
complaints that have been leveled in the [Public Knowledge et al.] petition . . . will likely to be resolved by the 
market place”).  More recently, where “consumer protection measures impact legitimate messaging traffic, wireless 
providers have taken steps to adjust and calibrate filters in real-time by utilizing global data from multiple sources 
and implementing rule-based decision-making, machine learning and artificial intelligence.”  CTIA Nov. 16, 2018 
Ex Parte Letter at 4; see also AT&T Dec. 6, 2018 Ex Parte Letter at 1 (describing AT&T’s efforts to “maximize 
delivery of messages while protecting consumers from spam as the industry transitions from A2P traffic to ten-digit 
long codes …”).
155 Twilio indicated in its petition that blocking “often occurs without any warning to the subscriber and with no 
explanation as to how the content is in any way objectionable.”  Twilio Petition at 8; see Telephone Science Corp. 
Dec. 21, 2015 Comments at 2-3 (calling for more transparency on the systems and criteria employed by wireless 
providers when blocking messages so that consumers and business could detect or appeal the blocking); CallFire 
Nov. 20, 2015 Comments at 3 (arguing that it cannot invest in the future of messaging services when its service can 
be shut down with no notice); Peach Labs Nov. 20, 2015 Comments at 1 (arguing that there is “no feedback loop” 
that states that its messages have been blocked or why they have been blocked); Showing Time Nov. 20, 2015 
Comments at 2 (stating that “there is no notification to the sender or recipient that the message did not go through”); 
Vonage Dec. 21, 2015 Reply at 3 (stating that it has had a message service shutdown without advance warning or an 
opportunity to correct).
156 CTIA Messaging Principles at 15, 16.
157 See Twilio Petition at 18-24; Public Knowledge et al. Petition at 21-22; HeyWire Nov. 19, 2015 Comments at 2; 
Public Knowledge et al. Apr. 14, 2008 Reply at 2, 9; Twilio Dec. 21, 2015 Reply at 2; Letter from Nathan Martin, 
CEO and President, DeepLocal, Inc., to Marlene H. Dortch, Secretary, FCC, WT Docket No. 08-7, at 1-2 (filed Oct. 
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imposed Title II or other non-discrimination obligations, and yet under current industry practices, 
competing services are thriving.158  According to Mobile Future, other offerings have long ago surpassed 
SMS and MMS messaging services in terms of volume of messages sent, with global consumers now 
sending 50% more messages per day on WhatsApp alone.159  In any event, in cases in which wireless 
providers are alleged to be perpetrating unfair or deceptive acts or practices, the U.S. Federal Trade 
Commission has broad authority to police such conduct and protect consumers.160  Similarly, if wireless 
providers act in an anticompetitive manner, their actions can be challenged under the general antitrust 
laws.161  

48. Commenters make a number of other policy arguments for classifying wireless 
messaging as a Title II service, none of which we find persuasive.162  We find such classification 
(Continued from previous page)  
30, 2008); Letter from Michael B. Hazzard et al., Counsel to 4INFO, Inc., to Marlene H. Dortch, Secretary, FCC, 
WT Docket No. 08-7, at 15-16 (filed Mar. 9, 2010); OIC Apr. 14, 2008 Reply at 10; Rebtel Apr. 14, 2008 Reply at 
1; CallFire Nov. 20, 2015 Comments at 1; IFTTT Nov. 20, 2015 Comments at 2; U.S. Rep. Peter DeFazio et al. 
Mar. 14, 2008 Comment; William Kish Dec. 3, 2018 Comments.
158 See ACI Nov. 18, 2015 Comments (noting that “[m]essaging is a highly competitive market and consumers 
routinely utilize several forms of messaging [and that] messaging can come in many forms”); CTIA Nov. 16, 2018 
Ex Parte Letter at 1-2 (noting that, in 2018, messages sent through over-the-top applications were almost triple the 
volume of SMS traffic).  Even Twilio’s petition states that the messaging ecosystem has been blossoming and has 
spurred the development of thousands of new companies and business models.  Twilio Petition at 5-6.  Rebtel 
contends that there is insufficient competition to prevent discriminatory conduct and foster innovation, and that 
wireless providers’ blocking practices harm its business.  Rebtel Mar. 14, 2008 Comments at 17-18.   As recently as 
2017, however, Rebtel reported a revenue of $95 million.  Elizabeth Macbride, Forbes.com, A Swedish Upstart 
Takes On WhatsApp, Reaching $95M In Revenue (Dec. 16, 2017), 
https://www.forbes.com/sites/elizabethmacbride/2017/12/26/a-swedish-upstart-takes-on-whatsapp-reaching-95m-in-
revenue/#2e24cd2225ab.
159 Mobile Future Dec. 21, 2015 Reply at 2-3; see also FSF Dec. 16, 2016 Reply at 1-2 (stating that the market for 
wireless messaging service is competitive, since consumers can choose between wireless providers and also IP-
based edge providers).  The record also reflects that, as of 2012, OTT applications handled 19 billion messages 
daily, compared to 17.6 billion messages handled by wireless providers daily.  Verizon Nov. 20, 2015 Comments at 
4 (citing BBC News, Chat app messaging overtakes SMS texts, Informa says, (Apr. 29, 2013), 
http://www.bbc.com/news/business-22334338).  We note, however, that our classification decision is based on well-
established laws and precedent and, contrary to Free Press’s assertion, not solely on the basis that there are over-the-
top alternatives to SMS and MMS wireless messaging services.  See Free Press Dec. 6, 2018 Ex Parte Letter at 4-5.
160 15 U.S.C. § 45(a)(1).  Under this statutory authority, the FTC also polices conduct that violates consumer privacy 
and data security, so we are not convinced by some commenters’ argument that classifying SMS and MMS wireless 
messaging services as information services would result in service providers acting in a manner that would infringe 
consumers’ rights to privacy and data security, such as by opening, reading, modifying, delaying, blocking, or data 
mining the contents of SMS and MMS for financial gain.  See, e.g., Free Press Dec. 6, 2018 Ex Parte Letter at 5; 
Jennifer Coate-Schulz Dec. 3, 2018 Comments, Debi Duke Dec. 4, 2018 Comments; Sarah Price Dec. 3, 2018 
Comments. 
161 Specifically, we note that Sections 1 and 2 of the Sherman Act, as well as Section 5 of the FTC Act, protect 
competition in all sectors of the economy where the antitrust agencies have jurisdiction.  See 15 U.S.C. §§ 1-2, 45.  
Some commenters contend that wireless providers have a terminating monopoly with respect to SMS and MMS 
wireless messaging services, which should therefore be regulated under Title II.  See Public Knowledge et al. Apr. 
14, 2008 Reply at 13.  As discussed above, the record indicates that there are several competitive options for SMS 
and MMS wireless messaging services.  To the extent a party raises issues with respect to anticompetitive conduct, 
the antitrust laws are the more appropriate vehicle to address such claims as compared with burdensome Title II 
regulation.
162 Public Knowledge and others argue that the Commission should address the impact of its classification decision 
herein on roaming and on the financial stability of the Universal Service Fund.  Public Knowledge Dec. 4, 2018 Ex 
Parte Letter at 4, 7.  As to roaming, the Commission has “broad authority” under Title III to regulate the services of 
wireless providers, even where those services are Title I services.  Cellco Partnership v. FCC, 700 F.3d 534, 541-43 
(D.C. Cir. 2012) (upholding data roaming rules).  However, the application of that authority to text messaging is 

https://www.forbes.com/sites/elizabethmacbride/2017/12/26/a-swedish-upstart-takes-on-whatsapp-reaching-95m-in-revenue/#2e24cd2225ab
https://www.forbes.com/sites/elizabethmacbride/2017/12/26/a-swedish-upstart-takes-on-whatsapp-reaching-95m-in-revenue/#2e24cd2225ab
http://www.bbc.com/news/business-22334338
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unnecessary to protect individuals with disabilities,163 enforce the First Amendment,164 protect public 
safety and health,165 or foster innovation.166

49. Beyond empowering wireless providers to continue protecting consumers from unwanted 
text messages, our classification decision today promotes innovation and investment by removing the 
regulatory uncertainty caused by the threat of Title II classification of SMS and MMS wireless messaging 

(Continued from previous page)  
outside the scope of this proceeding, as is the effect of our determination on Section 20.12 of the Commission’s 
rules.  47 C.F.R. § 20.12.  Similarly, the scope of contribution requirements to the Universal Service Fund is not 
within the scope of this proceeding.  In any event, we reject the argument that classifying wireless messaging 
services as information services will have a “devastating” impact on the financial stability of the Universal Service 
Fund given that the Commission has not required text messaging revenues to be subject to federal universal service 
contribution requirements.  
163 Consumer groups argue that SMS and MMS wireless messaging services should be classified as a Title II service 
so that mobile phone providers would be required to make their systems accessible to people with disabilities.  
Consumer Groups Apr. 14, 2008 Reply at 2.  However, the Commission’s authority to impose accessibility 
requirements to SMS and MMS wireless messaging services is not dependent on the service being classified under 
Title II.  In fact, the Commission has previously identified SMS text messaging (along with e-mail and other similar 
services) as an “electronic messaging service”—a type of “advanced communications service”—that is subject to 
part 14 of the Commission’s rules, which govern access to advanced communications services and equipment by 
people with disabilities.  See 47 CFR pt. 14.; Implementation of Sections 716 and 717 of the Communications Act of 
1934, as Enacted by the Twenty-First Century Communications and Video Accessibility Act of 2010, Report and 
Order and Further Notice of Proposed Rulemaking, 26 FCC Rcd 14557, 14564, para. 13 (2011) (concluding that 
“entities that make or produce end user equipment, including tablets, laptops, and smartphones [are] responsible for 
the accessibility of the hardware and manufacturer-provided software used for e-mail, SMS text messaging, and 
other ACS”).
164 Public Knowledge and others argue that measures wireless providers take to prevent spam constitute content-
based discrimination of speech and, as such, violate the First Amendment rights of consumers and organizations.  
See, e.g., Public Knowledge et al. Petition at 19-21; Thomas P. Parrett Dec. 3, 2018 Comments.  The First 
Amendment, however, applies to governmental action, not to private business decisions, and no party in this 
proceeding has suggested that the measures taken by wireless providers to protect consumers from unwanted 
messages constitute governmental action.  See Rendell-Baker v. Kohn, 457 U.S. 830, 837 (1982) (“[I]t is 
fundamental that the First Amendment prohibits governmental infringement on the right of free speech.”); Roberts v. 
AT&T Mobility LLC, 877 F.3d 833, 837 (9th Cir. 2017) (explaining that a threshold requirement of a First 
Amendment infringement claim is the presence of state action), cert. denied, 138 S. Ct. 2653 (2018); Info. 
Providers’ Coal. for Def. of the First Amendment v. FCC, 928 F.2d 866, 877 (9th Cir. 1991) (explaining that the 
First Amendment prohibition against “prior restraint” does not apply to private companies that are “not state actors” 
under the circumstances).  
165 Twilio and commenters supporting its petition state that filtering and blocking could have detrimental effects to 
public safety and health.  Twilio Reply at 4-6; Trek Medics Nov. 18, 2015 Comments at 1; CareMessage Nov. 17, 
2015 Comments at 1.  However, as discussed, commenters asserting this argument do not claim that their messages 
have actually been blocked.  See supra note 151.  Remind101, which provides a communication tool that helps 
teachers communicate with students and parents, asserts that an effective blocking rate of 100% happens for “some 
types of correspondence,” without explaining the types of messages that are blocked.  Remind101 Nov. 20, 2015 
Comments at 1-2.  See also CTIA Nov. 16, 2018 Ex Parte Letter at 4 (noting that wireless providers are constantly 
working to develop innovative tools and technologies “to delineate legitimate and unwanted messaging traffic,” 
including real-time calibration of filters and partnership with message senders to whitelist traffic sent from verified 
senders). 
166 See, e.g., ClearCare Nov. 9, 2015 Comments at 2; IFTTT Nov. 20, 2015 Comments at 3; Zillow Nov. 20, 2015 
Comments at 2.  We do not believe Title II classification of these messaging services would promote innovation; to 
the contrary, common-carrier regulation inhibits that goal.  See infra para. 49.  Indeed, the robust development of 
messaging services generally—such as wholly-unregulated services like Facebook’s WhatsApp—demonstrates that 
light-touch regulation is better calibrated to the needs of innovators in a dynamic marketplace.  See, e.g., CTIA Nov. 
16, 2018 Ex Parte Letter at 2 (highlighting that the volume of messages sent through over-the-top applications was 
almost triple the volume of SMS traffic in 2018). 
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services.  The Commission has recognized that “regulatory burdens and uncertainty, such as those 
inherent in Title II, can deter investment by regulated entities.”167  Even the threat of Title II regulation 
can have significant deleterious effects on investment.168  In contrast, regulatory certainty and a “minimal 
regulatory environment . . . promote[] investment and innovation in a competitive market.”169  Our 
classification decision today not only avoids the potential pitfalls of a Title II regime, it is also a 
recognition that utility-style regulation is not suitable for dynamic technological industries, such as SMS 
and MMS wireless messaging services, that constantly undergo major developments, because such 
regulation inherently restricts the activities in which the regulated industry can engage.170  As the 
Commission recognized in the Vonage Order, innovative services flourish when they are “subject to the 
Commission’s long-standing national policy of nonregulation of information services.”171

50. Additionally, we note that our finding that SMS and MMS wireless messaging services 
are information services does not affect the general applicability of the spectrum allocation and licensing 
provisions of Title III and the Commission’s rules to this service.172  These provisions and rules continue 
to apply because the service is using radio spectrum.  Title III empowers the Commission to prescribe the 
nature of the service to be rendered and to make such rules and regulations and prescribe such restrictions 
and conditions as may be necessary to carry out the provisions of the Act.173  Application of provisions 
governing access to and use of spectrum (and their corresponding Commission rules) is not affected by 
whether the service using the spectrum is classified as a telecommunications or information service under 
the Act.  Further, nothing in this Declaratory Ruling should be construed as modifying any spectrum use 
authorizations and service rule obligations arising out of license conditions or rules governing unlicensed 
use of the spectrum.

167 Restoring Internet Freedom Order, 33 FCC Rcd at 364, para. 88; see Cable Modem Declaratory Ruling, 17 FCC 
Rcd at 4802, para. 5; Wireline Broadband Order, 20 FCC Rcd at 14865, para. 19, aff’d, Time Warner Telecom, Inc. 
v. FCC, 507 F.3d 205 (3d Cir. 2007); BPL Broadband Order, 21 FCC Rcd at 3285, paras. 7-8; Wireless Broadband 
Order, 22 FCC Rcd at 5902, para. 2.  
168 See George S. Ford, Net Neutrality, Reclassification and Investment: A Counterfactual Analysis, Phoenix Center 
Perspectives 2 (Apr. 25, 2017), http://www.phoenix-center.org/perspectives/Perspective17-02Final.pdf (discussing 
how the threat of Title II regulation discouraged ISP investment and explaining that the 2010 announcement of a 
framework for reclassifying broadband under Title II was associated with a $30 billion-$40 billion annual decline in 
investment in the U.S. Bureau of Economic Analysis’ “broadcasting and telecommunications” category between 
2011 and 2015).  
169 Cable Modem Order, 17 FCC Rcd at 4802, para. 5 (quoting Appropriate Framework for Broadband Access to 
the Internet Over Wireline Facilities, Universal Service Obligations of Broadband Providers, CC Docket No. 02-33, 
Notice of Proposed Rulemaking, 17 FCC Rcd 3019, 3022 para. 5 (2002)); see also Verizon Dec. 6, 2018 Ex Parte 
Letter (noting that “the light-touch federal regulatory framework associated with [Title I] classification[] will 
provide flexibility to allow these messaging platforms to continue to thrive and for consumers to benefit from 
continued innovation”).  
170 Restoring Internet Freedom Order, 33 FCC Rcd at 369, para. 100.
171 See Vonage Holdings Corporation Petition for Delcaratory Ruling an Order of the Minnesota Public Utilities 
Commission, Memorandum Opinion and Order, 19 FCC Rcd 22404, 22416,  para. 21 (2004), aff’d, Minn. Pub. 
Utils. Comm’n v. FCC, 483 F.3d 570 (8th Cir. 2007); see also id. n.78 (“This policy of nonregulation refers 
primarily to economic, public-utility type regulation, as opposed to generally applicable commercial consumer 
protection statutes, or similar generally applicable state laws.”).
172 Some commenters contend that, instead of pursuing Title II classification, the Commission should use its existing 
authority over wireless providers and SMS and MMS wireless messaging services—including its Title III 
authority—to provide incentives to the industry to resolve the problems identified by Public Knowledge and Twilio 
and to adopt a dispute resolution process to address interconnection and traffic exchange issues between messaging 
service providers.  VON Coalition Nov. 20, 2015 Comments at 5-9; Vonage Dec. 21, 2015 Reply at 1, 4-6.  While 
we generally agree that the Commission retains its Title III authority over messaging, we decline at this time to 
adopt any specific measures under Title III to regulate messaging.
173 47 U.S.C. § 303(f).

http://www.phoenix-center.org/perspectives/Perspective17-02Final.pdf
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51. Finally, we also note that nothing in this Declaratory Ruling impacts the Commission’s 
ability to maintain and update its text-to-911 rules.174   The Commission has previously found that 
Sections 301, 303, 307, 309 and 316 support its authority in this context, and they continue to do so. 175  
The Commission has also relied on the Twenty-First Century Communications and Video Accessibility 
Act (CVAA) to provide authority in this area, as well as its authority to protect the safety of life and 
property by safeguarding the public’s ability to access 911 services. 176  More recently, Congress 
specifically directed the Commission to consider improvements to 911 across multiple technological 
platforms when it enacted Kari’s Law Act of 2017177 and Section 506 of RAY BAUM’S Act.178  
Similarly, the Commission’s authority regarding wireless emergency alerts (WEAs) remains unchanged 
by this Declaratory Ruling.179

IV. ORDERING CLAUSES

52. Accordingly, IT IS ORDERED, that pursuant to Sections 1-4, and 303, of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 151-54, and 303, and Section 1.2 of the 
Commission’s rules, 47 C.F.R. § 1.2, the Declaratory Ruling IS ADOPTED.

53. IT IS FURTHER ORDERED, pursuant to Sections 1-4, and 303, of the Communications 
Act of 1934, as amended, 47 U.S.C. §§ 151-54, and 303, and Section 1.2 of the Commission’s rules, 47 

174 See 47 CFR § 20.18(q).  Relatedly, this Declaratory Ruling will ensure that consumers will continue using SMS 
and MMS wireless messaging services, which, as NENA emphasized in its comments, are an important platform for 
Text-to-911 services.  NENA Dec. 21, 2015 Reply at 1.  Research proffered in the record shows “that spam 
exposure leads to significantly lower user engagement, both statistically and in economic terms,” and “[c]onsumers 
read fewer messages and check messages less frequently when spam levels increase.”  Fact Atlas, Choice and 
Innovation: Safeguarding the SMS Marketplace 5.  Thus, our classification decision, which confirms the ability of 
wireless providers to protect consumers from spam, is further supported by important public safety considerations.  
We also acknowledge the recent concerns raised by the City of New York with respect to “opt in” systems used by 
public safety to provide mass text alerts to its citizenry.  New York City Dec. 5, 2018 Ex Parte, WT Docket No. 08-
7, at 2-3.  Nothing in this declaratory ruling restricts the Commission’s jurisdiction over public safety 
communications.  We expect providers of text-based messages using SMS and MMS, as well as those sending texts, 
to work together to identify legitimate text messages and confirm that they are being categorized accordingly for 
purposes of transmission.  We address WEA briefly below, see infra n. 179.  Other issues raised by New York City 
are outside the scope of this proceeding.
175 47 U.S.C. §§ 301, 303, 307, 309, 316; see also Facilitating the Deployment of Text-to-911 and Other Next 
Generation 911 Applications; Framework for Next Generation 911 Deployment, Report and Order, 28 FCC Rcd 
7556, 7587-92, paras. 88-99 (Text-to-911 Bounce Back Order).
176 See Twenty-First Century Communications and Video Accessibility Act of 2010, Pub. L. No. 111-260, 124 Stat. 
2751 (CVAA); see also Text-to-911 Bounce Back Order, 28 FCC Rcd at 7592-7605, paras. 100-140.
177 Kari’s Law Act of 2017, Pub. L. No. 115-127, 132 Stat. 326 (2018) (codified at 47 U.S.C. § 623) (Kari’s Law).
178 Section 506 of the Repack Airwaves Yielding Better Access for Users of Modern Services Act of 2018 (RAY 
BAUM’S Act), Pub. L. No. 115-141, 132 Stat. 348, 1095 (codified at 47 U.S.C. § 615 note).  RAY BAUM’S Act 
defines a ‘‘9-1-1 call’’ as “a voice call that is placed, or a message that is sent by other means of communication.” 
See id. § 506(c)(1).
179 See Warning, Alert and Response Network (WARN) Act, Title VI of the Security and Accountability For Every 
Port Act of 2006, 120 Stat. 1884, codified at 47 USC § 1200, et seq. (2006) (WARN Act).  Further, although WEAs 
are text-based, they are functionally distinct from SMS, instant messaging, or other point-to-point texting.  Unlike 
these other text services, WEA texts are sui generis, non-commercial, point-to-multipoint alerts initiated by 
authorized government entities and delivered to wireless handsets over the Federal Emergency Management 
Agency’s Integrated Public Alert and Warning System (IPAWS) for the sole purpose of warning the public of 
danger to their lives and property.  Under the Commission’s rules, CMRS providers may voluntarily elect to 
transmit alert messages in accordance with our WEA rules.  See generally 47 CFR § 10.  While we acknowledge the 
concerns raised by New York City, we believe the Commission’s legal authority with respect to WEA remains 
regardless of the technology used.  New York City Dec. 5, 2018 Ex Parte at 3.
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C.F.R. § 1.2, that the Petition for Declaratory Ruling filed by Public Knowledge et. al. in WT Docket No. 
08-7 on December 11, 2007, IS DENIED.

54. IT IS FURTHER ORDERED, pursuant to Sections 1-4, and 303, of the Communications 
Act of 1934, as amended, 47 U.S.C. §§ 151-54, and 303, and Section 1.2 of the Commission’s rules, 47 
C.F.R. § 1.2, that the Petition for Expedited Declaratory Ruling filed by Twilio Inc. in WT Docket No. 
08-7 on August 26, 2015, IS DENIED.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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STATEMENT OF 
CHAIRMAN AJIT PAI

Re: Petitions for Declaratory Ruling on Regulatory Status of Wireless Messaging Service, WT 
Docket No. 08-7

If you receive a text message right now, chances are that you’re going to read it.  In fact, statistics 
show that it’s a near-certainty:  consumers open 98% of the Short Message Service, or SMS, messages 
they receive, and they open 90% of them almost immediately upon receipt.1  That’s numerical proof that 
Americans trust and rely on text messaging.  

One reason why is that wireless providers prevent large volumes of unwanted or malicious text 
traffic from reaching consumers’ phones.  They do this by applying filters, blocking robotexts, and using 
anti-spoofing measures, among other things.  They’ve been successful, considering that a mere 3% of 
SMS messages are spam.  (By comparison, voice robocalls are driving everyone crazy—me included—
and for years they’ve constituted the number one category of consumer complaints to the Commission.)

But some want the FCC to curtail these efforts to combat unwanted text messages.  Specifically, 
they want the FCC to classify text-messaging as a telecommunications service under Title II of the 
Communications Act, which would open the floodgates to spam texts.  

Today, we reject this request and instead side firmly with consumers by classifying SMS and 
Multimedia Messaging Service (MMS) as information services and empowering wireless providers to 
continue taking action against unwanted text messages.  

This decision is right on the law; just read the Declaratory Ruling’s painstaking analysis of the 
statutory terms and the nature of text messaging and you’ll understand why.  

It’s also sound policy.  The FCC shouldn’t make it easier for spammers and scammers to 
bombard consumers with unwanted texts.  And we shouldn’t allow unwanted messages to plague wireless 
messaging services in the same way that unwanted robocalls flood voice services.  But that’s precisely 
what would happen if we were to classify text messaging services as telecommunications services and 
subject them to common-carrier regulation under Title II, as mass-texting companies and others have 
asked us to do.  

The overwhelming support from unusually diverse quarters demonstrates that our approach 
benefits consumers.  Take the bipartisan group of 20 state attorneys general from Connecticut to Idaho 
that told the FCC:  “We believe, and our citizens desire, that this unique wireless service should be kept 
‘spam free.’  We therefore urge the Commission to maintain the status quo, rather than imposing new 
regulatory structures that would open the spam floodgates.”2  

Or take the National Organization of Black Elected Legislative Women, which told us 
that “removing the current regulatory framework would open up our constituents to a torrent of unwanted 
text messages, exposing them to harmful spam and fraud in the process.”3  

Or take the National Organization of Black County Officials, which told us that “[w]e agree with 
the Federal Communications Commission’s proposed order to ensure messaging remains a protected 

1 See Reply Comments of Mobile Future, WT Docket No. 08-7, at 4 (filed Dec. 21, 2015), 
https://ecfsapi.fcc.gov/file/60001389439.pdf.
2 See Letter from Lawrence G. Wasden, Office of the Attorney General, State of Idaho, et al., to Tom Wheeler, 
Chairman, FCC, WT Docket No. 08-7 (filed Dec. 21, 2015), https://ecfsapi.fcc.gov/file/60001389522.pdf.
3 Letter from Rep. Karen Camper (TN), National President, NOBEL Women, to Ajit Pai, Chairman, FCC, WT 
Docket No. 08-7 (filed Dec. 5, 2018), https://www.fcc.gov/ecfs/filing/1205217340127.

https://ecfsapi.fcc.gov/file/60001389439.pdf
https://ecfsapi.fcc.gov/file/60001389522.pdf
https://www.fcc.gov/ecfs/filing/1205217340127
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environment for NOBCO’s constituents.  This would allow wireless companies to continue their service 
by filtering out fraudulent or unwanted text messages that their customers do not want.”4 

Or take the respected public safety organization, NENA: The 9-1-1 Association, which cited the 
“impact [that] such a decision could have on access to crucial emergency communications services, such 
as Text-to-9-1-1” and warned that if “either consumers or, worse yet, [Public Safety Answering Points], 
are inundated with unwanted messages, either cohort could withdraw from widespread use of the SMS 
platform.”5

Or take the National Association of Neighborhoods, which told us that Title II 
classification “would expose our membership to unwanted spam, and unsafe or fraudulent messaging. . . . 
The Commission has the opportunity to better protect citizens without implementing unnecessary 
regulation of wireless carriers by allowing wireless carriers to filter messages.  This is the best approach 
for the communications needs and safety of our neighborhoods.”6  

Or take the National Black Caucus of State Legislators, which requested “that the Commission 
keep consumers’ mobile text messaging experiences free from unwarranted solicitations and deny the 
petition to subject mobile messages to Title II oversight.”7  

Or take the American Enterprise Institute, which told us that this ruling “would preserve 
regulatory parity between text messaging and other services that consumers view as substitutes to texting.  
Internet-based messaging services such as WhatsApp and iMessage are lightly-regulated information 
services under the [A]ct.”8 

Or take Citizens Against Government Waste, which told us that “the FCC will take an important 
step in allowing wireless messaging providers to protect consumers from such scams through the 
application of robotext-blocking, anti-spoofing measures, and . . . other anti-spam features.”9 

Or—in what may be the most amazing statement of all—take Twilio itself, which suggested 
changes to the Commission’s description of its services, but made clear that these changes “do not affect 
the analysis or conclusion reflected in the draft order.”10  That one of the petitioners does not dispute our 
reasoning or results is pretty strong evidence that we’re on the right track.

We agree with this spectacularly broad range of stakeholders and refuse to let spam texts infest 
American consumers’ phones.  Instead, we classify SMS and MMS as information services and enable 
wireless providers to continue taking steps to limit spam and ensure that text messaging remains a trusted 

4 Letter from Dr. Helen Holton, Executive Director, National Organization of Black County Officials, Inc., to Ajit 
Pai, Chairman, FCC, WT Docket No. 08-7 (filed Dec. 3, 2018), 
https://ecfsapi.fcc.gov/file/120386224263/NOBCO%20FCC%20Robo-Text%20appeal%20(12.03.18).pdf.
5 Letter from Trey Forgety III, Director of Government Affairs, NENA: The 9-1-1 Association, to Marlene H. 
Dortch, Secretary, FCC, WT Docket No. 08-7 (filed Dec. 21, 2015), https://ecfsapi.fcc.gov/file/60001389375.pdf.
6 Letter from Ricardo Byrd, Executive Director, National Association of Neighborhoods, to Tom Wheeler, 
Chairman, FCC, WT Docket No. 08-7 (filed Dec. 21, 2015), https://ecfsapi.fcc.gov/file/60001389354.pdf.
7 Letter from Senator Catherine E. Pugh, President, National Black Caucus of State Legislators, to Tom Wheeler, 
Chairman, FCC, WT Docket No. 08-7 (filed Nov. 30, 2015), https://ecfsapi.fcc.gov/file/60001387871.pdf.
8 Daniel Lyons, American Enterprise Institute, “The Future of Text Messaging and the Federal Communications 
Commission: Why Consumers Should Care,” (Dec. 5, 2018), https://www.aei.org/publication/the-future-of-text-
messaging-and-the-federal-communications-commission-why-consumers-should-care/.
9 Deborah Collier, Citizens Against Government Waste, “FCC Taking Steps to Protect Consumers from Robotexts,” 
(Dec. 6, 2018), https://www.cagw.org/thewastewatcher/fcc-taking-steps-protect-consumers-robotexts.
10 Letter from Rebecca Murphy Thompson, Head, Communications Policy, Twilio Inc., to Marlene H. Dortch, 
Secretary, FCC, WT Docket No. 08-7, at 1 (filed Dec. 6, 2018), https://ecfsapi.fcc.gov/file/1206212915792/2018-
12-06%20Twilio%20Ex%20Parte%20(WT%2008-7)%20.pdf. 

https://ecfsapi.fcc.gov/file/120386224263/NOBCO%20FCC%20Robo-Text%20appeal%20(12.03.18).pdf
https://ecfsapi.fcc.gov/file/60001389375.pdf
https://ecfsapi.fcc.gov/file/60001389354.pdf
https://ecfsapi.fcc.gov/file/60001387871.pdf
https://www.aei.org/publication/the-future-of-text-messaging-and-the-federal-communications-commission-why-consumers-should-care/
https://www.aei.org/publication/the-future-of-text-messaging-and-the-federal-communications-commission-why-consumers-should-care/
https://www.cagw.org/thewastewatcher/fcc-taking-steps-protect-consumers-robotexts
https://ecfsapi.fcc.gov/file/1206212915792/2018-12-06%20Twilio%20Ex%20Parte%20(WT%2008-7)%20.pdf
https://ecfsapi.fcc.gov/file/1206212915792/2018-12-06%20Twilio%20Ex%20Parte%20(WT%2008-7)%20.pdf
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form of communications for millions of Americans.  In short, we stand with American consumers, not 
those trying to bombard them with spam or scam robotexts.  

Finally, it is unfortunate that one of my colleagues has suggested that those in favor of our action 
today—including Democratic state attorneys general, African-American elected officials, and consumer 
groups—are aiding and abetting, if not engaging in themselves, deception and “doublespeak.”  Actually, 
doublespeak is demanding that companies offer robocall-blocking tools to consumers for free while—on 
the very same day—voting to block wireless messaging providers from continuing to use free robotext-
blocking tools to protect consumers from unwanted text messages.

Thank you to the Commission’s dedicated staff for their work on this Declaratory Ruling:  Robert 
Chen, Garnet Hanly, Eli Johnson, Betsy McIntyre, Darrel Pae, Jennifer Salhus, Becky Schwartz, Dana 
Shaffer, Don Stockdale, Cecilia Sulhoff, and Suzanne Tetreault of the Wireless Telecommunications 
Bureau; Malena Barzilai, David Horowitz, Tom Johnson, Doug Klein, Linda Oliver, Bill Richardson, and 
Anjali Singh of the Office of General Counsel; Melissa Kirkel, Rashann Duvall, Dan Kahn, Karen 
Sprung, and Ryan Palmer of the Wireline Competition Bureau; David Furth and Erica Olsen of the Public 
Safety and Homeland Security Bureau; Barbara Esbin, Dan Margolis, Karen Peltz Strauss, Suzy Rosen 
Singleton, and Mark Stone of the Consumer and Governmental Affairs Bureau; and Rosemary McEnery 
and Lisa Saks of the Enforcement Bureau.
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STATEMENT OF
COMMISSIONER MICHAEL O’RIELLY

Re: Petitions for Declaratory Ruling on Regulatory Status of Wireless Messaging Service, WT 
Docket No. 08-7

The classification of texting as an interstate information service is a policy decision for which I 
have long and vociferously advocated.  Text messaging clearly meets that relevant statutory definition 
and does not fall within the definition of “telecommunications services” or “commercial mobile services.”  
Even in the last instance, text messaging applications are not interconnected, as only those with text-
enabled mobile handsets receive these texts.  Based on a straightforward statutory interpretation, text 
messaging should not be subject to common carrier treatment but ought to be rightfully treated as an 
information service.  

Moving away from legalese, wireless providers and their customers deserve the certainty, 
flexibility, and regulatory environment afforded to Title I services in order to avoid new burdens on 
existing services and invest, innovate, and deploy the next generation of text messaging services.  This 
action also allows providers to compete effectively with instant messaging services, including WhatsApp, 
Facebook Messenger, and others that dominate the market.  In fact, one report asserts that over-the-top 
applications make up approximately 75 percent of all text messages.1  Of course, these apps are 
completely outside the purview of the Commission’s regulatory tentacles.  Our action here clarifies that 
the text messaging services provided by wireless providers will be treated similarly.   

I appreciate that today’s version of the order includes language about the long-standing national 
policy of not regulating information services, both in the economic and public utility sense, or if 
established by states.  What this means is that the Commission will exert its preemption authority over 
states when necessary to ensure that the appropriate classification is properly recognized.  Further, I am 
pleased that my colleagues agreed to add language to this item that successor technologies, with similar 
characteristics to SMS and MMS, including RCS, would be expected to be considered information 
services.  The next-generation of texting services is on the near horizon, and without this statement, our 
action today would be out of date in the very near future.

For these reasons, I strongly support and vote to approve this order.  Now that we have taken this 
important step, I am hopeful the Commission will also seek to expand this appropriate classification 
treatment to VoIP and VoLTE.

1 See CTIA Ex Parte Letter, WT Docket No. 08-7, Dec. 6, 2018, at 2 (citing Pamela Clark-Dickson, Mobile 
Messaging Traffic and Revenue Forecast Report, 2017-22, OVUM (May 30, 2018)).
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STATEMENT OF
COMMISSIONER BRENDAN CARR

Re: Petitions for Declaratory Ruling on Regulatory Status of Wireless Messaging Service, WT 
Docket No. 08-7

Today, we take the very commonsense step of clarifying that SMS and MMS text messaging 
services are, like WhatsApp, like Snapchat, like iMessage, not Title II services.  This is clearly the right 
answer as a matter of law and of policy, as we’ve heard from a broad cross-section of commenters:  from 
state attorneys general, to consumer advocates like the American Consumer Institute, to non-partisan 
think tanks like the Free State Foundation.  In fact, today’s decision marks no sea change.  It simply 
codifies the status quo—one that has allowed innovative messaging services to launch and compete with 
one another to meet consumer demand.

Yet, none of that—not the facts, not the law—none of that matters to those interested in the 
partisan politics of dissent.  Instead, they describe this decision as “radical” and “Orwellian.”  But false 
and apocalyptic rhetoric is simply standard fare for this crowd.  When Congress passed the broadband 
privacy resolution, they told us that ISPs would start selling our web browsing histories.  That claim was 
false then, and it’s false now.  When the FCC adopted our net neutrality decision last year, they told us 
that ISPs would have free rein to dictate our online experiences, ending the Internet as we know it.  That 
claim was false then, and it’s false now.  So when we confirm that SMS text messages, like WhatsApp 
messages, are not Title II telecom services, it is no surprise that these same groups trot out their “sky is 
falling” rhetoric again.  And it is no surprise that their claims will be proven false once again.  

Tomorrow, like today, our text messages will go through.  We will have the clarity that heavy-
handed government regulation will not apply.  And we help providers ensure that the scourge of robocalls 
do not become the curse of robotexts.  This will encourage the continued investment and innovation in 
these and future services that Americans want.  

So, for my part, I want to thank the staff of the Wireless Telecommunications Bureau for your 
work on the item.  It has my support.
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DISSENTING STATEMENT OF
COMMISSIONER JESSICA ROSENWORCEL,

Re: Petitions for Declaratory Ruling on Regulatory Status of Wireless Messaging Service, WT 
Docket No. 08-7

Some years back, famed American linguist William Lutz sat down for an hour-long interview 
with C-SPAN.  At one point during the wide-ranging discussion, he tells a story about a garbage dump.  
Or to be more precise, a Kansas City proposal to build a new garbage dump.  Everything about the story 
is pretty unremarkable except for one thing: in order to curb dissent from residents, as Lutz tells it, the 
dump was presented as a “resource development park.”

Now it doesn’t take a linguist to put the truth to that lie.  A dump by any other name is still . . . a 
dump.  

In telling this story, Lutz was illustrating a classic linguistic trick used to manipulate listeners, 
called “doublespeak.”  According to Lutz, doublespeak is language designed to evade responsibility, 
make the unpleasant appear pleasant and the unattractive appear attractive.

Lutz goes on to offer a prescient warning—that this type of purposeful rhetoric is especially 
dangerous when used by lawmakers.  That’s because language used this way can be corrupting in a 
democracy that depends on the active participation of its citizens.  It can lead to cynicism.  It can breed 
resentment.  And it can tire citizens into withdrawing from the political process entirely.  

You can’t say he didn’t warn us.  But I fear his words are being ignored.  These days, across 
Washington, it feels like we are awash in doublespeak.  It feels like this agency is becoming part of the 
problem.

Take today’s Declaratory Ruling.  In it, the Federal Communications Commission continues its 
quest to dismantle the regulatory frameworks that protect Americans and that were intended to make 
phone, cable, and internet service more fair and more affordable.  

We do that here by considering a petition that asks us to affirm what should be obvious—that text 
messaging is “telecommunications”—which is to say that when you send a text, you expect that your 
carrier will send it where you want it to go without changing its content or blocking it.  It’s that simple.

But instead of using this common-sense approach, this agency does the opposite.  We twist the 
law to reach the conclusion that you no longer have the final say on where your text messages go and 
what they say.   That means your carrier now has the legal right to block your text messages and censor 
the very content of your messages.  

If that sounds familiar, it should.  This agency did the same thing with internet service last year.  
That means on the one-year anniversary of the FCC’s misguided net neutrality decision—which gave 
your broadband provider the power to block websites and censor online content—this agency is 
celebrating by expanding those powers to also include your text messages.

I’m not celebrating.  Because instead of being upfront about what is really happening, the FCC 
buries the lede by declaring that this decision is all about robocalls.  That’s dishonest.  It’s irresponsible.  
Carriers are already fully empowered by this agency to protect consumers from unwanted junk text 
messages.  The FCC has made this abundantly clear in prior rulings.  And as the Washington Post 
explained in an editorial just over a week ago, the approach we take now does not newly empower 
consumers, it “empowers companies instead” by letting them “censor content . . . at their whim . . . rather 
than at the consumer’s will.”  At the same time, this approach makes a range of key FCC policies newly 
vulnerable—from roaming obligations to universal service.  But you will find no discussion of these 
harms in today’s decision.  You will only find misleading commentary suggesting this new right to block 
and censor our texts is good for consumers.  

Unfortunately, this kind of approach is growing familiar in these halls.  
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Today’s decision is brought to you by the same agency that rolled back net neutrality rules and 
called it “restoring internet freedom.”

Today’s decision comes from the same agency that sought to take a broadband subsidy away 
from low-income individuals across the country and called it “bridging the digital divide for low-income 
consumers.”

Today’s decision comes from the same agency that described its decision to preempt the role of 
localities in wireless siting as “reaffirm[ing] local control over wireless infrastructure.”

Enough.  At the FCC, in Washington, and across the country, we can no longer afford to be 
passive consumers of deceptive language.  We can no longer sit idly by when those in power tell us from 
above what is happening but the facts on the ground make it so obviously wrong.  It saddens me that this 
agency is not immune from this broader trend.  When evasive language becomes all too familiar, telling 
the truth can feel revolutionary.  So here it is:  Today’s decision offers consumers no new ability to 
prevent robotexts.  It simply provides that carriers can block our text messages and censor the very 
content of those messages themselves.  Calling this decision anything else is just doublespeak.  I dissent.
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I. INTRODUCTION

1. Since 1998, the E-Rate program (more formally known as the schools and libraries 
universal support mechanism) has provided support for connectivity to and within schools and libraries.  
As a result, the program has been instrumental in bringing essential communications services to students 
and library patrons.  In 2014, the Commission took steps to further tailor the E-Rate program to the needs 
of schools and libraries, making changes aimed at closing the high-speed connectivity gap between rural 
schools and libraries and their urban and suburban counterparts, as well as ensuring that all schools and 
libraries have sufficient and certain funding for their high-speed connectivity needs.1  As part of these 
changes, the Commission established a new budget approach for internal connections, primarily used for 

1 Modernizing the E-Rate Program for Schools and Libraries, Report and Order and Further Notice of Proposed 
Rulemaking, 29 FCC Rcd 8870 (2014) (2014 First E-Rate Order); Modernizing the E-Rate Program for Schools 
and Libraries, Second Report and Order and Order on Reconsideration, 29 FCC Rcd 15538 (2014) (2014 Second E-
Rate Order).
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Wi-Fi, a transformative educational tool that has allowed schools and libraries to transition from 
computer labs to one-to-one digital learning, and thereby help close the digital divide.2  Specifically, the 
Commission adopted rules establishing five-year budgets for schools and libraries that provide a set 
amount of funding to support internal connections.  The Commission also directed the Wireline 
Competition Bureau (Bureau) to monitor this new five-year budget approach and report on its sufficiency 
and effectiveness.3  

2. In this Report, the Bureau analyzes available data on the five-year budgets for internal 
connections, also referred to as “category two budgets.”  Based on our review of the data, we identify 
numerous ways in which the category two budget approach has resulted in a broader distribution of 
funding that is more equitable and more predictable for schools and libraries.  Accordingly, as discussed 
below, we recommend that the Commission retain the category two budget approach and avoid a return to 
the prior so-called “two-in-five rules” approach.  This recommendation is based on the data showing clear 
improvements in the way in which funding for internal connections has been administered since Funding 
Year (FY) 2015 and is supported by the Public Notice comments.4  In addition, we recommend that the 
Commission consider modifications to the existing category two budget approach to enhance the ability 
of the E-Rate program to provide funding to schools and libraries to support high-speed connectivity.  For 
example, the Bureau recommends raising the funding floor if the Commission finds that insufficient 
funding is deterring participation by schools and libraries at the funding floor.

II. BACKGROUND

3. The E-Rate program funding cap for FY2018 was approximately $4 billion,5 broadly 
divided between category one services, including data transmission and Internet access, and category two 
services, including internal connections (e.g., Wi-Fi), managed internal broadband services (e.g., 
managed Wi-Fi), and basic maintenance of internal connections.6  Funding for category one services is 
committed first, and remaining funding is committed to category two services.  In the event demand for 
category two support exceeds available funding, category two support is first committed to applicants 
eligible for a 90% discount, then to applicants eligible for an 89% discount, and continues descending by 
a single digit discount percentage until the cap is reached.  In an effort to distribute funding for internal 
connections more widely, the Commission adopted the two-in-five rules, first effective in FY2005, which 
limited category two funding, on an individual school or library basis, to two out of every five years.7  

2 2014 First E-Rate Order, 29 FCC Rcd at 8894-95, para. 64; 2014 Second E-Rate Order, 29 FCC Rcd at 15539, 
paras. 1-2; see also Remarks of Commissioner Ajit Pai, Connecting the American Classroom:  A Student-Centered 
E-Rate Program (July 16, 2013), (https://www.fcc.gov/document/commissioner-pai-speech-student-centered-e-rate-
program) (proposing a budget approach for the E-Rate Program).
3 In the 2014 Second E-Rate Order, the Commission directed the Bureau to provide the Report before the opening of 
the filing window for funding year 2019.  2014 Second E-Rate Order, 29 FCC Rcd at 15575-76, para. 93.  The filing 
window for funding year 2019 opened on January 16, 2019.  Due to the recent lapse in appropriations that resulted 
in the suspension of most Commission operations from January 3, 2019 through January 25, 2019, the Bureau is 
now releasing this Report.
4 Wireline Competition Bureau Seeks Comment on Category Two Budgets, Public Notice, 32 FCC Rcd 7012 (WCB 
2017) (Public Notice).
5 See Wireline Competition Bureau Announces E-Rate Inflation-Based Cap for Funding Year 2018, Public Notice, 
33 FCC Rcd 1923 (WCB 2018); 47 CFR § 54.507(a)(3).
6 Prior to FY2015, these two categories were referred to as “priority one” and “priority two” services, respectively.  
This Report uses the terms “category one” and “category two” throughout for consistency and ease of comparison.
7 Schools and Libraries Universal Service Support Mechanism, Third Report and Order and Second Further Notice 
of Proposed Rulemaking, 18 FCC Rcd 26912, 26917-18, paras. 11-12 (2003); 47 CFR 54.502(a)(4)(iii) (2011).

https://www.fcc.gov/document/commissioner-pai-speech-student-centered-e-rate-program
https://www.fcc.gov/document/commissioner-pai-speech-student-centered-e-rate-program
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4. The two-in-five rules approach, however, proved to be ineffective for ensuring broad, 
equitable, and predictable access to funding for internal connections.  In most years, the E-Rate program 
could still only provide support for internal connections to applicants with the highest discount rates, 
which were disproportionately urban schools.8  From FY2010 to FY2014, applicants below the 89% 
discount rate received funding only once, in FY2010.  In FY2013 and FY2014, no funding was available 
for category two services.9  Further, applicants had little certainty that funding for internal connections 
would be available.  As a result, schools and libraries were discouraged from planning for support for 
internal connections, particularly those below the top discount bands for which funding was unlikely to be 
available.10  Moreover, because per-site funding was uncapped, entities at the top discount levels had an 
incentive to overbuy or use less cost-effective network designs,11 as there was no limit on the total amount 
of funding available to an applicant to encourage maximizing spending efficiency.  

5. To better ensure equitable and reliable support for Wi-Fi networks and other internal 
connections, in 2014, the Commission adopted rules establishing five-year budgets for schools and 
libraries requesting category two services.12  Beginning in FY2015, the rules provide a pre-discount 
budget of $150 per student over five years for schools, and a pre-discount budget of $2.30 or $5.00 per 
square foot for libraries depending on their location.13  The rules also provide a pre-discount funding floor 
of $9,200 per site over a five-year period.14  These pre-discount budget amounts are adjusted for 
inflation.15  Applicants may request funding in one or multiple years, and may use their category two 
budget over a five-year funding cycle, beginning in the first year that funding is committed.16

6. When the rules were adopted, the Commission established a five-year test period 
(FY2015 to FY2019) to consider whether the category two budget approach is effective in ensuring 
greater access to E-Rate discounts for internal connections.17  During this test period, the Commission 
directed the Bureau to “monitor these applicant budgets and provide a report on their sufficiency to the 
Commission before the opening of the filing window for funding year 2019.”18  The Commission further 
directed the Bureau to “analyze data from applicants for trends across different types of applicants or 
regions of the nation, particularly those schools that serve students with special education services,” and 

8 2014 First E-Rate Order, 29 FCC Rcd at 8913, para. 111.
9 Id. at 8894-95, para. 64.
10 2014 First E-Rate Order, 29 FCC Rcd at 8912-13, para. 109; 2014 Second E-Rate Order, 29 FCC Rcd at 15572, 
para. 85.
11 See 2014 First E-Rate Order, 29 FCC Rcd at 8914, para. 113 (explaining that uncapped funding incentivized 
entities to purchase more expensive solutions); 2014 Second E-Rate Order, 29 FCC Rcd at 15572, para. 85 
(explaining how capped funding eliminates prior incentives for wasteful spending).
12 2014 First E-Rate Order, 29 FCC Rcd 8870; 2014 Second E-Rate Order, 29 FCC Rcd 15538.
13 Libraries located in cities and urbanized areas with a population of 250,000 or more, as identified by the Institute 
of Museum and Library Services (IMLS) locale codes of 11, 12, and 21, have a $5.00 per-square foot budget.  All 
other libraries have a $2.30 per-square foot budget.  See 2014 Second E-Rate Order, 29 FCC Rcd at 15573, para. 88.
14 See 2014 First E-Rate Order, 29 FCC Rcd at 8909-10, para. 103; 2014 Second E-Rate Order, 29 FCC Rcd at 
15572-73, paras. 86, 88.
15 For FY2018, the per-student budget is $156.23; the library pre-discount budgets are $2.40 and $5.21, respectively; 
and the pre-discount funding floor is $9,582.23.  See USAC, Category Two Budget, 
https://www.usac.org/sl/applicants/step03/category-two-budget.aspx (last visited Jan. 31, 2019).
16 2014 First E-Rate Order, 29 FCC Rcd at 8911-12, para. 107.
17 See id. at 8911, para. 106; 2014 Second E-Rate Order, 29 FCC Rcd at 15571, para. 82.
18 2014 Second E-Rate Order, 29 FCC Rcd at 15575-76, para. 93.

https://www.usac.org/sl/applicants/step03/category-two-budget.aspx
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to “analyze the applicant requests from funding years 2015 to 2018 for libraries serving different 
population sizes, so that we have information needed to assess whether the category two library budget is 
reasonable.”19

7. In September 2017, in preparation for this Report, the Bureau sought comment on the 
sufficiency of the category two budget approach, and received hundreds of comments from trade 
associations, public interest organizations, school districts, and libraries.20  Commenters expressed near-
unanimous support for the category two budget approach.21  No commenter supported a return to the two-
in-five rules.22  Commenters also discussed the adequacy of the current budgets, as well as the funding 
floor.23  Many commenters supported modifications to the current system, including a change from 
calculating budgets on a per-entity basis (i.e., school or library) to a per-applicant basis (i.e., per-school 
district or library system).24  Commenters also identified several administrative challenges with the 
category two budget approach.25

8. This Report reviews funding for category two services through the close of the FY2018 
filing window.26  In response to the Commission’s directive, the Bureau has observed four ways in which 
the category two budget approach appears to be more effective than the two-in-five rules approach.  First, 
since the category two budgets went into effect in FY2015, the E-Rate program has committed more 
category two funding than it did from FY2010 to FY2014, despite overall lower demand, and without 
previously observed large year-over-year variations.  In addition, no funding requests for category two 
services have been denied due to lack of available funding, as funding has been available every year since 
FY2015. 

19 Id. at 15576, para. 94.
20 Public Notice, 32 FCC Rcd 7012.
21 Nebraska Department of Education (DOE) Public Notice Comments at 2 (calling the category two budgets a 
“welcome change” from the two-in-five rules); Urban Libraries Council Public Notice Comments at 2 (stating that 
the budgets provide “a relatively predictable and equitable framework”); American Library Association Public 
Notice Comments at 2 (stating that the budgets allow entities to “self-determine how to prioritize planning”); CoSN 
Public Notice Comments at 5 (calling the category two budgets an “unquestioned success”).
22 Florida E-Rate Team Public Notice Comments at 2 (noting that the Commission “should not revert back to the 2/5 
rule”); Pennsylvania DOE Public Notice Comments at 9 (observing that the “2/5 Rule was inconsistent with the 
needs of schools and libraries”); Utah Education and Telehealth Network Public Notice Comments at 2 (imploring 
the Commission to “avoid a return to the pre-modernization 2/5 rule”).
23 American Library Association Public Notice Comments at 4-5 (proposing to retain the current per-square-foot 
budget); E-Rate Central Public Notice Comments at 3 (proposing to retain the current budget levels); US Telecom 
Public Notice Comments at 2 (same); CoSN Public Notice Comments at 15 (stating that per-student costs are higher 
than $150); Infinity Communications and Consulting Public Notice Comments at 2 (same); AdvanEdge Solutions 
Public Notice Comments at 4 (stating that the funding floor should be $25,000).
24 Council of the Great City Schools Public Notice Comments at 5 (stating that district-wide budgeting would allow 
districts to better spend allocated funds); Florida E-Rate Team Public Notice Comments at 2 (stating that the current 
per-entity budgeting causes Florida schools to leave money on the table); SECA Public Notice Comments at 7.
25 CoSN Public Notice Comments at 9-10 (per-entity budgeting creates a tremendous administrative burden); CSM 
Consulting Public Notice Comments at 11 (tracking and de-obligating funding requests per-entity is time consuming 
and detailed); SECA Public Notice Comments at 8-15 (district-wide budgeting will ease administrative burdens).
26 All data relied upon in this Report is current as of May 2, 2018.  For FY2015 and FY2016, the data relied upon is 
based on committed funding, and does not include the few requests still pending or those that have been denied by 
USAC.  For FY2017 and FY2018, because many funding requests are still pending, the data relied upon is based on 
funding commitments and pending requests, excluding only those requests that have been denied.
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9. Second, under the category two budget approach, funding for category two services is 
more widely dispersed and used than under the two-in-five rules approach.  More schools and libraries 
per year have received category two funding commitments, and a higher percentage of schools and 
libraries request category two discounts than previously.  More than six times as many schools and ten 
times as many libraries per-year receive funding commitments than under the two-in-five rules approach; 
and, cumulatively more than twice as many schools and four times as many libraries participate in the 
program.  As of May 2, 2018, most schools had used at least 70% of their available category two budgets.

10. Third, the distribution of category two funding requests under the category two budget 
approach more closely approximates the composition of participating schools and libraries in the E-Rate 
program overall than under the two-in-five rules approach.  Prior to FY2015, the program committed a 
disproportionate amount of funding to schools with higher discount percentages, primarily in urban areas.  
Since FY2015, urban and rural applicants at all discount rates have requested and received funding 
commitments for internal connections at roughly the same rate.

11. Fourth, the category two budget approach appears to provide more flexibility to 
applicants to plan for the deployment and maintenance of their networks in a way that best suits their 
needs, particularly for school districts.  Flexibility is measured in terms of school districts and library 
systems having the choice to request money in one year or across multiple years.  School districts and 
library systems have taken advantage of these options, requesting funding for individual entities in one or 
multiple years, and using funding in either the first year or over the five-year budget cycle.  

12. Based on these four metrics (i.e., overall funding, participation and usage rates, 
distribution of funding, and degree of flexibility) and our review of the data through the close of the 
FY2018 filing window, we conclude that the category two budget approach is an effective means to 
ensure greater access to E-Rate discounts for internal connections.  Specifically, the existing budget 
amounts are likely sufficient for school districts, which (1) participate at a high rate, (2) are likely to 
request funding for most or all schools within their respective districts, and (3) use the majority of their 
funding over multiple years.  The budgets may not, however, be sufficient for rural libraries and entities at 
the funding floor,27 which are the least likely to participate and overall use only a small portion of their 
budgets.  Several possible factors might explain the lower participation and usage rates for libraries and 
funding floor entities, including administrative burdens, lack of funds for non-discounted share, and, for 
libraries, Children’s Internet Protection Act compliance.28

III. DISCUSSION

A. Total Internal Connections Funding and Percentage of Funded Requests

13. With the category two budget approach, the Commission sought to ensure sufficient 
funding for category two services and provide greater certainty regarding the availability of funding.  To 
evaluate whether the category two budget approach met these objectives, we measured the total 
committed funding under the two-in-five rules approach and compared it to the total committed (and 
currently pending) funding under the category two budget approach.  In the first four years under the 
category two budget approach, more funding has been committed than in the last five years under the 

27 Entities at the funding floor include those schools that, calculating a per-student budget, would be less than $9,200 
(approximately 60 students), and those libraries that, calculating a per-square-foot budget, would be less than $9,200 
(approximately 4,000 square feet, and approximately 1,840 square feet for libraries in urbanized areas).
28 The Children’s Internet Protection Act (CIPA) requires schools and libraries to take certain steps to adopt an 
Internet safety policy.  Pursuant to the Commission’s rules, eligible schools and libraries may only receive E-Rate 
support for Internet access and related services (including category two discounts) upon certifying compliance with 
CIPA.  See Children’s Internet Protection Act (CIPA), https://www.fcc.gov/consumers/guides/childrens-internet-
protection-act (last visited Jan. 31, 2019); see also 47 U.S.C. § 254(h)(5)-(6); 47 CFR § 54.520.

https://www.fcc.gov/consumers/guides/childrens-internet-protection-act
https://www.fcc.gov/consumers/guides/childrens-internet-protection-act
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two-in-five rules approach.  A higher percentage of funding requests have been committed, and there has 
been an increased regularity of funding commitments under the category two budget approach.

14. The Commission estimated that total category two pre-discount demand from FY2015 
through FY2019 would be $8.8 billion, and that post-discount demand would be $5 billion.29  The Bureau 
measured progress towards these targets by analyzing funding commitments for FY2015 through 
FY2018, and pending funding requests for FY2017 and FY2018, to account for requests under review by 
USAC.  Through FY2018, approximately $5.09 billion pre-discount, and $3.69 billion post-discount, was 
committed or pending.  Category two demand has been lower than estimated; on a post-discount basis, 
there is approximately $310 million in “unused” funding through FY2018.

Funding Year
Pre-Discount 
Commitment/ 

Pending Request

Post-Discount 
Commitment/ 

Pending Request
2015 $1.63b $1.25b
2016 $1.26b $0.89b
2017 $1.12b $0.79b
2018 $1.08b $0.76b

TOTALS $5.09b $3.69b

15. Further, a higher percentage of requests have resulted in funding commitments.  From 
FY2010 to FY2012, requests and commitment percentages varied greatly.  Of the $5.79 billion that 
applicants requested for internal connections from FY2010 to FY2012, only $2.16 billion, or 
approximately 37%, was committed.  By contrast, from FY2015 to FY2018, $4.5 billion was requested, 
and $2.8 billion has been committed, with an additional $900 million pending funding requests.  Over 
70% of requests were committed in FY2015 and FY2016, and over 60% in FY2017.  Although requests 
are still pending for FY2017 and FY2018, we expect the final commitment ratios for these funding years 
will increase, continuing an upward trend.

Two-in-Five Category Two Budgets
Funding Year Commitment Ratio Funding Year Commitment Ratio

2010 52% 2015 74%
2011 35% 2016 77%
2012 32% 2017* 64%
2013 0% 2018* 15%
2014 0% * Includes pending requests; final ratio to increase

B. Yearly Participation

16. The five-year budget approach sets reasonable limits on category two requests and allows 
support for internal connections to be spread more broadly.30  To measure the effectiveness of this 
approach, we analyzed the number of individual schools and libraries receiving support for internal 
connections under the two-in-five rules approach, and compared those totals to the number of schools and 
libraries that have received support under the category two budget approach.  Each year, under the 

29 2014 First E-Rate Order, 29 FCC Rcd at 8899-8900, 8916, paras. 78, 118.
30 Id. at 8912-13, paras. 108, 111.
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category two budget approach, more schools and libraries have received funding commitments than under 
the two-in-five rules approach.

17. Schools.  From FY2008 to FY2012, an average of 106,000 schools per year participated 
in the E-Rate program by receiving category one funding commitments.  Of those schools, an average of 
7,200 per year also received category two funding commitments.  On average, between 5 and 12% of 
schools participating in E-Rate received category two commitments.  Since FY2015, the average number 
of schools receiving category two commitments (or with pending requests) has increased to 
approximately 45,000 per year, a 525% increase.  Likewise, the average participation rate per year has 
increased to 43%, as much as an eight-fold increase over participation rates from FY2008 to FY2012.

18. Libraries.  From FY2008 to FY2012, an average of 16,520 libraries participated in the E-
Rate program.  Of these libraries, an average of 280 per year also received category two funding 
commitments.  On average, just 2% of libraries participating in the E-Rate program received category two 
commitments.  Since FY2015, the average number of libraries receiving category two commitments (or 
with pending requests) has increased to approximately 2,700 per year, an 865% increase.  The average 
participation rate per year has increased to approximately 23%, as much as a ten-fold increase from 

FY2008 to FY2012.

C. Cumulative Participation

19. The number of unique schools and libraries that receive support for internal connections 
in at least one funding year is another way in which the Bureau evaluated the sufficiency of the category 
two budget approach.  Comparing cumulative participation rates, the category two budget approach has 
allowed for broader participation by schools and libraries over time than experienced under the two-in-
five rules approach.  Notably, the cumulative participation rate is higher under category two budget 
approach than under the two-in-five rules approach.

20. Schools.  Since FY2015, of the 104,500 schools that participate in the E-Rate program by 
receiving a category one funding commitment, approximately 90,000, or 86%, receive a category two 



Federal Communications Commission DA 19-71

8

funding commitment (or currently have a pending request) in at least one year.31  By contrast, between 
FY2008 and FY2012, the cumulative participation rate was no higher than 34%,32 substantially lower than 
the cumulative rate under the category two budget approach.

21. Libraries.  Since FY2015, of the 11,490 libraries per year that participate in the E-Rate 
program, approximately 4,900, or 44%, have received a category two funding commitment (or currently 
have a pending request) in at least one year.  By contrast, between FY2008 and FY2012, the cumulative 
participation rate was no higher than 8%,33 far below the 44% cumulative participation rate under the 
category two budget approach.

D. School District Participation

22. The Bureau analyzed available data regarding school districts that received category two 
funding from FY2015 to FY2018.34  Overall, the category two budget approach appears to provide a 
framework that most school districts nationwide have used to fund internal connections.  Most school 
districts receive category two discounts for at least some schools, and districts that participate are likely to 
receive category two funding for all, or nearly all, of their schools.  By contrast, smaller school districts 
with lower student enrollment appear less likely to receive or request category two support.  

23. Of 14,179 total school districts, 68% have received a category two funding commitment 
(or have a pending request) for every school in the district.  An additional 16% have received a funding 
commitment (or have a pending request) for some schools in the district, meaning 84% of districts have 

31 This rate is likely to rise once requests and commitments from FY2019 are considered.  Through the first four 
funding years of the five-year test period for the category two budget approach, at least 6,000 new entities have 
received funding each year.  If that trend holds for FY2019, the cumulative participation rate could approach 90%.
32 Cumulative participation for the FY2008 to FY2012 period is difficult to calculate due to the age and availability 
of the data.  If each of the 7,200 schools per year that received category two funding commitments were unique, and 
thus received category two funding only in one year, participation would be no higher than 34%.  The actual rate is 
likely lower, as many entities likely received funding in two of the five years per the two-in-five rules approach.
33 If each of the 280 libraries per year that received category two funding commitments were unique, the cumulative 
participation rate would be 8%.  This rate is likely lower, though, given that some libraries likely received category 
two funding commitments in two of the five years per the two-in-five rules approach.
34 This analysis excludes approximately 13,000 schools that are not identified with a school district.
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received a funding commitment (or have a pending request) for some or all schools in the district.  Only 
16% have not received or requested a funding commitment for any schools in the district.35  

24. Excluding non-participating districts, 91% of the 91,800 schools in participating districts 
have received a category two funding commitment (or have a pending request).  Just 7,800 have yet to 
receive or request category two funding support.  More than half of non-participating schools are in 
districts in which no schools receive or request category two funding.

25. The data further shows that districts that have not requested or received any category two 
funding tend to be the smallest, have the lowest average district-wide full-time student enrollment, and 
the highest percentage of sites at the funding floor.  Districts where all schools receive category two 
funding are slightly larger, have a larger average district-wide full-time enrollment, and the lowest 
percentage of sites at the funding floor.

E. Usage Rates for Schools and Libraries

26. Schools.  Overall, schools use their budgets at a high rate.  Approximately 42,000 schools 
have used more than 75% of their category two budgets, and 30,000 have used more than 90%.  An 
additional 16,000 schools have used between 50 and 75% of their budgets.36  Approximately 25,000 
schools have not received or requested a category two funding commitment through FY2018, and thus 
have 100% of their budgets remaining.37

35 According to Funds for Learning, through FY2018, 93% of applicants (school districts and library systems) have 
received a category two funding commitment (or have a pending request).  Of individual sites, 76% have received a 
category two funding commitment or have a pending request.  See Letter from John Harrington, Chief Executive 
Officer, Funds for Learning, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 13-184 et al., at 2 (filed June 
17, 2018) (Funds for Learning Ex Parte).
36  These percentages may rise, as all schools have at least one additional funding year to use their budgets, and 
approximately 45,000 schools have two or more years remaining.
37 This number is likely to decrease in FY2019, as 7,800 of these schools are in districts that have requested category 
two funding for other schools.
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27. Libraries.  Libraries do not appear to use their category two budgets to the same degree 
as schools.  Just over 1,000 libraries have used more than 75% of their budgets.  An additional 900 
libraries have used between 50 and 75%.  By contrast, over 7,000 libraries have not received or requested 
a category two funding commitment, and thus have 100% of their budgets remaining.

F. Distribution of Funding Commitments by Applicant Type

28. The 2014 First E-Rate Order observed two major shortcomings with the two-in-five rules 
approach:  E-Rate funding for category two services was distributed only to schools and libraries with the 
highest discount levels, and a disproportionate amount of available funding went to urban schools.38  The 
creation of five-year budgets, with a cap on available funding, was designed to make the distribution of 
category two funding more equitable.  To evaluate whether the category two budget approach has 
achieved this goal, the Bureau examined the distribution of funding commitments across different types 
of applicants.39  

29. Since FY2015, category two funding commitments have been broadly available to 
entities across all discount bands.  The funding committed to urban schools closely approximates the 
overall ratio of urban to rural schools, and urban and rural schools participate at roughly the same rate.  
Urban libraries, however, tend to receive more funding than rural libraries, and participate at a higher rate.

30. Discount Band.  Prior to FY2015, more than 80% of category two funding was 
committed to schools in the top one or two discount bands – i.e., those schools with 90 or 89% discount 
rates; and, only 13% of funding went to applicants below 88%.  By contrast, only 17% of category one 
funding went to applicants with 90 or 89% discount rates, and 80% of category one funding went to 
applicants below 88%.  Since FY2015, however, applicants at all discount rates have requested and 
received funding commitments for category two services at roughly rates equal to category one funding 
commitments.

38 2014 First E-Rate Order, 29 FCC Rcd at 8913, para. 111.
39 The available data counts some entities as both urban and rural, and approximately 10,000 entities are missing an 
urban/rural designation.
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31. Urban and Rural.  Under the two-in-five rules approach, urban schools received a 
disproportionate amount of category two funding.  Under the category two budget approach, urban and 
rural schools receive category two commitments at approximately the same ratio as the overall ratio of 
urban and rural schools participating in the E-Rate program.  Urban and rural schools also participate at 
roughly the same rate (82% for urban schools, 81% for rural schools), suggesting that urban or rural status 
does not dictate whether a school requests category two funding.  Libraries, by contrast, do not participate 
in the same manner as schools based on urban or rural status.  Urban libraries receive category two 
commitments at a higher ratio than the overall ratio of urban and rural libraries participating in the 
program.  Moreover, urban libraries are more likely to participate than rural libraries (54% for urban 
libraries, 38% for rural libraries).
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32. The higher participation rate, and percentage of overall library category two funding that 
goes to urban libraries, is likely explained by libraries in highly concentrated urban areas (i.e., those with 
IMLS codes 11, 12, and 21, and with $5.00 per-square-foot budgets).  These libraries participate at a 
significantly higher rate than any other type of library; further, they have access to more than twice as 
much funding.  By contrast, most rural libraries are at the funding floor, and only a small number of rural 
libraries with budgets above the funding floor participate.  These two factors, and the absence of rural 
libraries with $5.00 per-square foot budgets, potentially explain why only 15% of category two funding 
for libraries goes to rural libraries.

G. Applicant Usage of Budgets by Funding Year

33. Under the two-in-five rules approach, applicants had little flexibility to determine how to 
plan for network upgrades over time.  Applicants were incentivized to apply for maximum funding each 
year and hope that funding would be available for at least some sites.  Even for those entities that received 
funding, at most, funding could be used in two years.  Year-over-year unpredictability created uncertainty 
whether funding would be available at all.  Indeed, in FY2013 and FY2014, category one demand was 
greater than the funding cap, and thus no funding was available for category two services.

34. The 2014 First E-Rate Order created the category two budget approach to give applicants 
flexibility, over a five-year period, to deploy and maintain Wi-Fi networks both in terms of how they seek 
funding (i.e., whether they seek funding for all locations in one year or over multiple years) and how an 
individual location might use its budget (i.e., whether it might use the entirety of its budget in one year or 
over two or more years).  Further, this approach allows applicants to purchase managed Wi-Fi or allocate 
shared network elements to multiple locations over multiple years.40

Years Active Percentage
0 22
1 34
2 24
3 13
4 7

35. As shown in the chart above, through FY2018, 78% of all entities have received a 
category two funding commitment (or have a pending request) in at least one year, 44% in at least two 
years, and 20% in three or more years.  Once FY2019 commitments are taken into account, these 
percentages will likely rise, as entities spend their remaining budgets, and new entities receive funding 
commitments for the first time.

40 See 2014 First E-Rate Order, 29 FCC Rcd at 8911-14, paras. 107-112.

Libraries by Budget Type:  FY2015 to FY2018
Total Participants Participation Rate

Funding Floor Urban 1,632 649 40%
Standard Urban 1,784 1,027 58%

Highly Concentrated Urban 917 774 84%
Funding Floor Rural 2,569 950 37%

Standard Rural 1,271 649 40%
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36. According to Funds for Learning, approximately 93% of the 21,125 applicants (i.e., 
school districts and library systems) that applied for category one funding in FY2018 have also begun 
five-year category two cycles, and over 10,000 of these five-year cycles began in FY2015.41  The Bureau 
likewise analyzed applicant usage of budgets by looking at the first year that schools received funding 
commitments.  Through FY2018, 88,284 schools have received funding, with most schools first receiving 
commitments in FY2015 and FY2016.

37. Schools that commenced participation earlier in the five-year funding cycles (i.e., schools 
first receiving commitments in FY2015 and FY2016) tend to have larger average student enrollment and 
a higher discount rate than later starting schools (i.e., schools first receiving funding commitments in 
FY2017 and FY2018).  Earlier starting schools have also received more pre- and post-discount support 
and have used a higher percentage of their budgets, than later starting schools.

First 
Year

Number 
of Schools

Average 
Enrollment

Pre-Discount 
Funding

Post-Discount 
Funding

Average
Discount 

Rate

Budget 
Utilization

FY2015 43,729 550 $2,624,918,382 $1,956,140,983 75% 80%
FY2016 25,930 551 $1,348,290,500 $948,593,978 70% 73%
FY2017 11,067 488 $481,726,466 $327,811,919 68% 68%
FY2018 7,558 466 $315,779,926 $221,645,197 70% 72%

H. Participation by Schools Serving Students with Special Educational Services

38. The 2014 Second E-Rate Order instructed the Bureau to analyze data regarding schools 
that serve students with special education services as part of its Report on the sufficiency of the category 
two budget approach.42  The FCC Form 471 does not currently ask applicants to identify entities that 
specialize in special education.  To estimate category two funding for and participation by special 
education schools, the Bureau relied upon the National Center for Education Statistics (NCES) Common 
Core of Data School Directory Dataset for the 2015/2016 school year 
(https://nces.ed.gov/ccd/pubschuniv.asp), which identifies special education public schools.

39. Most public schools participating in the E-Rate program do not supply NCES 
identification numbers; as a result, the Bureau used a combination of school name, address, and phone 
number data to match E-Rate entities with entities in the NCES dataset.  Through this method, the Bureau 
matched 75% of the approximately 100,000 public schools participating in the E-Rate program to the 
NCES dataset.  The NCES dataset identifies 2,029 schools as “Special Education Schools.”  Using the 
matching methodology above, the Bureau identified 656 E-Rate entities that the dataset identified as 
“Special Education Schools.”43

40. Of the 656 special education schools identified, 487, or 74%, received a category two 
funding commitment (or currently have a pending request) between FY2015 and FY2018.  The average 
pre-discount budget for these special education schools is approximately $31,000.  Fewer than 3% of 
these schools are at the funding floor.  The 487 participating schools received $1.9 million in post-
discount category two support (commitments and pending requests) between FY2015 and FY2018, an 

41 See Funds for Learning ex parte at 8.
42 2014 Second E-Rate Order, 29 FCC Rcd at 15576, para. 94.
43 It is unclear if the remaining 1,375 special education schools in the dataset do not participate in the E-Rate 
program, or if they belong to the 25% of E-Rate public schools that we were unable to match to the NCES Common 
Core of Data School Directory Dataset.

https://nces.ed.gov/ccd/pubschuniv.asp


Federal Communications Commission DA 19-71

14

average of approximately $3,915 per school.  The usage distribution for the special education schools 
identified mirrors the overall usage distribution by schools generally.  Specifically, 217 special education 
schools have used more than 90% of their category two budgets, while 169 have not used any.  The 
remaining 270 are distributed roughly evenly in between, as seen in the figure below:

IV. CONCLUSION

41. The Bureau concludes, based on participation rates, budget utilization, and other data in 
this Report, that the category two budget approach is generally sufficient.  Overall, we observe that 
schools and libraries participate at a high rate, and funding is available to entities in urban and rural areas, 
and across all discount bands.  Applicants have flexibility to determine how best to use funding, 
demonstrated by the varied usage rates and number of years applicants receive funding.

42. We conclude that the category two budget approach is a clear improvement over the two-
in-five rules approach.  Under the category two budget approach, greater funding is available for internal 
connections, distributed to more applicants, in a more equitable and predictable manner, giving applicants 
more flexibility to determine how best to upgrade their systems.  Specifically, under the category two 
budget approach, applicants have had access to category two funding every year, and no requests have 
been denied due to insufficient funding.  By contrast, under the two-in-five rules approach, a small 
number of applicants exhausted available funding, with most applicants receiving no funding.  In 
addition, 43% of schools and 23% of libraries each year now receive category two funding as compared 
to 10% of applicants under the two-in-five rules.  Indeed, 86% of schools have participated in at least one 
year as have over 80% of highly concentrated urban libraries.  Moreover, the category two budget 
approach has generally resulted in a more equitable distribution of funding that better approximates the 
makeup of E-Rate applicants, in comparison to the distribution under the two-in-five rules approach 
where funding disproportionately went to urban schools.

43. We also find that the category two budget approach appears to be sufficient for most 
schools and libraries.  Almost half of schools (48.6%) and most libraries (84.6%) have used less than half 
of their allocated five-year budget, and a supermajority of schools (73.2%) and libraries (94.4%) will use 
less than 90% of their budgets.

44. The category two budget approach may not be sufficient, however, for schools and 
libraries at the funding floor, as well as libraries outside of highly-concentrated urban areas.  Only 48% of 
the 10,000 schools at the funding floor requested category two funding since FY2015, compared to 85% 
of schools with budgets above the funding floor.  Similarly, less than half of libraries outside of highly-
concentrated urban areas, including rural libraries and libraries at the funding floor, have requested 
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category two funding.  Low total budgets may be deterring participation by these entities because the 
administrative costs of participating outweigh the benefits of doing so.

45. Recommendations.  We recommend that the Commission retain the category two budget 
approach.  Given the improvements that the category two budget approach has shown over the two-in-five 
rules, the Bureau does not recommend a return to the two-in-five rules approach.  The Commission 
established five-year category two budgets to make funding for internal connections more equitable, 
predictable, and more broadly available.  It did so in recognition of the importance of internal 
connections, particularly robust Wi-Fi networks, the role they play in enhancing educational opportunities 
for students and library patrons, and the potential for these networks to close the digital divide.  The 
Bureau’s review of the data from the first five-year category two budget cycle shows that the 
Commission’s goals in creating these budgets have largely been met.

46. Further, we recommend that the Commission consider some targeted changes to the 
budgets moving forward such as an increase in the funding floor, to the extent that it finds that 
insufficient funding is deterring entities at the funding floor and rural libraries from participating.  These 
recommendations are supported by the data the Bureau reviewed and are also consistent with the Public 
Notice comments.

V. ORDERING CLAUSES

47. Accordingly, IT IS ORDERED that, pursuant to the authority delegated pursuant to 
Section 0.91 of the Commission’s rules, 47 CFR § 0.91, and pursuant to the delegation in paragraph 93 of 
the 2014 Second E-Rate Order,44 this Report in WC Docket No. 13-184 IS ADOPTED.

FEDERAL COMMUNICATIONS COMMISSION

Kris Anne Monteith
Chief 
Wireline Competition Bureau

44 2014 Second E-Rate Order, 29 FCC Rcd at 15575-76, para. 93.
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Appendix A
Data Sources

Unless otherwise stated, all data is as of May 2, 2018.

Funding Requests and Commitments:

 FY2010 through FY2015:  USAC Data Retrieval Tool: 
http://www.slforms.universalservice.org/DRT/Default.aspx.   

 FY2016 through FY2018:  FRN Status dataset on the USAC Open Data Platform, as of May 02, 
2018. https://opendata.usac.org/E-rate/E-rate-Request-for-Discount-on-Services-FRN-
Status/qdmp-ygft

Requested funding figures represent the original funding request as listed by applicants, and commitment 
figures are the total amount of funding committed by USAC at the time of commitment. 

Number of Schools and Libraries Receiving Category Two Support, Percentage of Total Schools 
and Libraries

 FY2008 though FY2013: Modernizing E-Rate: Providing 21st Century Wi-Fi Networks for 
Schools and Libraries across America, released on July 1, 2014. 
https://docs.fcc.gov/public/attachments/DOC-327993A1.pdf

 FY2014:  As no category two commitments were made, and the total number of schools and 
libraries is unavailable, to estimate the total, the Bureau averaged the total schools and libraries 
between FY2013 and FY2015.

 FY2015:  The USAC Form 471 download tool for 2015: 
https://slweb.universalservice.org/form471publicdatatool/app/#/.  

o The Data Retrieval Tool was used to identify funded applications for FY2015.  
o The Supplemental Entity Information on the Open Data Platform was used to identify 

entity types (https://opendata.usac.org/E-rate/E-rate-Supplemental-Entity-
Information/7i5i-83qf).  

o “Participating” entities are entities that received E-Rate support.
 FY2016 through FY2018:  The USAC Open Data Platform Recipients of Service dataset 

(https://opendata.usac.org/E-rate/E-rate-Request-for-Discount-on-Services-Recipients/tuem-
agyq). 

o The FRN Status set listed above was used to identify funded applications, and the 
Supplemental Entity Information was used to identify entity types. 

o FY2016, “Participating” entities are entities that received E-Rate commitments. 
o FY2017 and FY2018, “Participating” entities are entities that have either received E-Rate 

commitments, or have pending E-rate applications. 

Support by Discount Band, FY2010 though FY2018

 FY2010 through FY2015:  USAC Data Retrieval Tool, and includes all funding commitments.
 FY2016 through FY2018: FRN Status dataset of the USAC Open Data Platform. 

o FY2016:  Includes all funding commitments, and excludes pending and denied requests.
o FY2017 and FY2018:  Includes funding commitments and pending requests.

http://www.slforms.universalservice.org/DRT/Default.aspx
https://opendata.usac.org/E-rate/E-rate-Request-for-Discount-on-Services-FRN-Status/qdmp-ygft
https://opendata.usac.org/E-rate/E-rate-Request-for-Discount-on-Services-FRN-Status/qdmp-ygft
https://docs.fcc.gov/public/attachments/DOC-327993A1.pdf
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Appendix B
Category Two Commitments/Pending Requests by State, FY2015-FY2018

State/Territory

Post-Discount C2 
Commitments/ 

Pending Requests
FY2015-FY2018

State/Territory

Post-Discount C2 
Commitments/ 

Pending Requests
FY2015-FY2018

Alabama $66,495,600 Montana $10,882,503
Alaska $10,885,621 Nebraska $18,005,076

American Samoa $1,712,416 Nevada $15,530,223
Arizona $88,438,875 New Hampshire $6,772,753

Arkansas $34,781,906 New Jersey $105,284,224
California $433,909,229 New Mexico $20,610,764
Colorado $47,501,549 New York $137,742,238

Connecticut $31,813,721 North Carolina $147,523,189
Delaware $8,884,338 North Dakota $8,437,521

District of Columbia $4,564,390 N. Mariana Islands $823,689
Florida $208,053,752 Ohio $103,288,798
Georgia $150,515,064 Oklahoma $60,782,946
Guam $2,160,148 Oregon $37,821,870
Hawaii $11,324,743 Pennsylvania $121,830,462
Idaho $19,004,077 Puerto Rico $16,826,699

Illinois $163,100,493 Rhode Island $8,135,106
Indiana $85,990,871 South Carolina $59,255,720
Iowa $33,193,283 South Dakota $9,161,579

Kansas $25,301,207 Tennessee $63,659,342
Kentucky $65,732,018 Texas $394,644,013
Louisiana $80,855,573 US Virgin Islands $1,353,060

Maine $8,303,391 Utah $26,299,218
Maryland $46,800,809 Vermont $5,264,389

Massachusetts $64,362,671 Virginia $91,913,710
Michigan $100,685,778 Washington $66,587,318
Minnesota $50,147,077 West Virginia $17,674,113
Mississippi $45,084,028 Wisconsin $73,338,258

Missouri $63,375,894 Wyoming $4,771,076
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I. INTRODUCTION

1. Schools and libraries rely on the Commission’s E-Rate program1 to ensure that they can 
receive affordable, high-speed broadband so they can connect today’s students with next-generation 
learning opportunities.  A Commission decision in 2000 limited E-Rate’s use for this purpose by 
requiring schools and libraries to amortize over three years upfront, non-recurring charges of $500,000 or 
more, including charges for special construction projects.2  This amortization requirement increased costs 
for E-Rate supported builds and created uncertainty for applicants about the availability of E-Rate funding 
for the second and third years of the amortization cycle.  In 2014, the Commission suspended the 
requirement through funding year 2018 in order to lower these barriers to broadband infrastructure 
investment.3  Our experience over the past few years suggests that allowing the amortization requirement 
to be restored would decrease broadband investment while increasing administrative burdens, and that 
eliminating the requirement would not create a drain on E-Rate funding.  Therefore, we now propose to 
eliminate the amortization requirement and we waive the requirement for the duration of this rulemaking.  
Through these measures, we seek to further the Commission’s goal of closing the digital divide by 
facilitating and promoting increased broadband infrastructure deployment to our nation’s schools and 
libraries. 

1 The E-Rate program is formally known as the schools and libraries universal service support mechanism.  
2 Request for Review by Brooklyn Public Library, Federal-State Joint Board on Universal Service, Changes to the 
Board of Directors of the National Exchange Carrier Association, Inc., CC Docket Nos. 96-45, 97-21, Order, 15 
FCC Rcd 18598, 18606, para. 19 (2000) (Brooklyn Order).  The components of special construction costs eligible 
for E-Rate discounts include costs for design and engineering, project management, digging trenches, and laying 
fiber.  See Modernizing the E-rate Program for Schools and Libraries, WC Docket No. 13-184, Order, 31 FCC Rcd 
9767, 9775 (2016); Schools and Libraries Universal Service Support Mechanism, A National Broadband Plan for 
our Future, CC Docket No. 02-6, GN Docket No. 09-51, Order, 25 FCC Rcd 18762, 18773, n.54 (2010).  
3 Modernizing the E-rate Program for Schools and Libraries, WC Docket No. 13-184, Second Report and Order and 
Order on Reconsideration, 29 FCC Rcd 15538, 15545-47, paras. 17-21 (2014) (2014 Second E-Rate Order) 
(suspending the requirement that E-Rate applicants amortize upfront, non-recurring category one charges of 
$500,000 or more for funding year 2015 through funding year 2018).  
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II. BACKGOUND

2. Focusing on connectivity in schools and libraries, the Universal Service Fund’s (USF’s) 
E-Rate program provides support for what are called category one and category two services.  Category 
one services include telecommunications services and Internet access.4  Category two services include 
internal connections, basic maintenance of internal connections, and managed internal broadband 
services.5  Under the program rules, funding is based on demand up to an annual Commission-established 
cap.6  If demand exceeds the funding cap, E-Rate funds are allocated according to rules of priority.7  
Under the Commission’s rules, first priority for E-Rate funding is given to requests for category one 
services.  The remaining available funds are allocated to requests for support for category two services.  

3. In 2000, the Commission expressed concern that large upfront charges for non-recurring 
services—which are often charges for the construction of new or upgraded network infrastructure—could 
drain available E-Rate funding by diverting large sums to a limited number of applicants.8  To mitigate 
this concern, the Commission held that applicants must amortize upfront, non-recurring charges when 
such charges vastly exceed the monthly recurring charges of the relevant service.9  The Universal Service 
Administrative Company (USAC), which administers the E-Rate program, accordingly adopted a policy 
requiring applicants to amortize upfront, non-recurring category one charges of $500,000 or more over a 
period of three years.10

4. In the 2014 Second E-Rate Order, the Commission suspended the amortization 
requirement for funding year 2015 through funding year 2018, finding that the suspension would lower 
barriers to infrastructure investment, including fiber deployment, by allowing applicants to plan large 
construction projects with the knowledge that they (or their service provider) could recover the discounted 
portion of the non-recurring charges upfront instead of over a period of three years.11  The Commission 
also found relevant that the concerns about draining E-Rate funding raised in 2000 had not proven to be 
“well-founded,” and that the amortization requirement might actually increase costs for applicants as 
service providers often pass on the costs of financing large projects through recurring charges.12  Rather 
than eliminate the requirement altogether, however, the Commission elected to temporarily suspend it.13  
Absent Commission action, the amortization requirement will apply to requests for special construction 
projects in funding year 2019.  

III. NOTICE OF PROPOSED RULEMAKING

5. To promote the buildout and deployment of high-speed networks and connections on a 
permanent basis to unserved and underserved schools and libraries, including those in rural areas, we 

4 47 CFR § 54.507(f).
5 47 CFR § 54.507(g)(1)(ii).
6 See 47 CFR § 54.507(a), (f).
7 See id.
8 Brooklyn Order, 15 FCC Rcd at 18606, para. 19; see also Modernizing the E-rate Program for Schools and 
Libraries, WC Docket No. 13-184, Order, 31 FCC Rcd 9767, 9775 (2016) (one-time, upfront costs typically 
associated with deploying new or upgraded fiber to eligible school and library locations are special construction 
charges).  
9 See Brooklyn Order, 15 FCC Rcd at 18606-07, para. 20; see also 2014 Second E-Rate Order, 29 FCC Rcd at 
15545, para. 18.
10 See 2014 Second E-Rate Order, 29 FCC Rcd at 15545-46, para. 18.
11 See id. at 15545, para. 17.  
12 See id. at 15545, para. 18.  
13 See id. at 15546, para. 20.
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propose to eliminate the amortization requirement for non-recurring category one funding requests over 
$500,000, including for special construction, from the E-Rate program.  As discussed below, our 
experience indicates that the suspension of the amortization requirement has encouraged the deployment 
of high-speed, low-cost broadband networks by eliminating administrative barriers and making E-Rate 
funding more predictable.  

6. Based on the information before us, it appears that suspending the amortization 
requirement has: (1) decreased administrative burdens associated with applying for E-Rate support; (2) 
allowed applicants and service providers to receive disbursements for the full E-Rate supported portion of 
projects sooner; and (3) reduced uncertainty regarding the availability of funding.  Under the suspension, 
rather than filing funding requests in each year of the amortization cycle, applicants have had to file only 
a single funding request to receive E-Rate support for a project, thereby reducing the administrative effort 
and costs associated with filing funding requests.14  Moreover, during the suspension, service providers 
have recouped their buildout costs in one funding year rather than over the three-year amortization cycle, 
which, in turn, has likely made special construction a more attractive option for service providers.15  
Additionally, applicants have enjoyed more certainty about funding for their special construction projects, 
receiving commitments for projects upfront, rather than in a piecemeal fashion over three years.16  As a 
result, the suspension of the amortization requirement has provided applicants and service providers with 
increased certainty and predictability that E-Rate funding will be available for large, special construction 
funding requests, which has likely incentivized efficient investment in infrastructure, including the 
deployment of fiber.  

7. We invite comment on, and evidence regarding, whether the amortization suspension has 
encouraged the deployment of high-speed, low-cost connections.  We also seek comment on the effect of 
the amortization suspension on applicants and on USF expenditures.  Has permitting service providers to 
recoup costs up front allowed applicants and the USF to pay less over time because service providers 
have not otherwise recouped capital costs over time through higher recurring charges?  Would 
permanently eliminating the amortization requirement allow applicants and the USF to pay less over time 
for the same reason?  

8. If the amortization requirement were to be restored, we expect that the increased 
administrative burden, delayed funding commitments for special construction projects due to the three-
year amortization cycle, and uncertainty around receiving funding commitments in the second and third 
years of the cycle would deter applicants from seeking funding for special construction.  We seek 
comment on this view.  We also seek comment on the effect of restoring the amortization requirement on 
applicants and on USF expenditures.  Would applicants, particularly those in underserved and rural areas, 

14 See Letter from John Windhausen, Executive Director, SHLB Coalition to Marlene H. Dortch, Secretary, Federal 
Communications Commission, WC Docket No. 13-184 at 1 (dated Oct. 30, 2018) (SHLB Letter) (highlighting the 
administrative flexibility the suspension of the amortization requirement has provided).
15 See id. at 2 (“If the process reverts to the old amortization practice, we expect that some and perhaps many of 
these projects will have to cancel their [Requests for Proposals].  Some service providers may be unwilling or unable 
to bid on these projects because they may not have the arrangements in place to carry these costs.  At a minimum, 
we have been told by service providers that their bid prices will likely have to increase as a result [of 
amortization].”); see also Letter from Emily Bastedo, Senior Advisor to the Governor on Education Policy, State of 
Illinois, to Marlene H. Dortch, Secretary, Federal Communications Commission, CC Docket 02-6, WC Docket No. 
13-184 at 3 (dated Oct. 31, 2018) (Illinois Governor’s Office Letter) (“Failure to extend the suspension of the 
amortization policy will have a chilling effect on further construction of high speed networks to school districts most 
in need throughout the State of Illinois.”).
16 See SHLB Letter at 2 (stating that the “risk of non-funding in the out-years of the amortization cycle makes the 
use of this process highly speculative and unattractive to vendors”); see also 2014 Second E-Rate Order, 29 FCC 
Rcd at 15545, n.27 (referencing comments from NCTA noting that allowing recovery of all non-recurring costs at 
the same time provides greater certainty).
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be discouraged from requesting funding for special construction if the amortization requirement were to 
be restored?  Would these applicants simply not request funding for any services at all?  Would they be 
forced to seek funding for more costly service options, such as funding for services provided over more 
expensive legacy networks, thereby resulting in an increase in USF expenditures?  Or would they still 
seek special construction funding for new networks, but with all buildout costs rolled into monthly 
recurring charges?  What effect would this have on USF expenditures in the long term?  Specifically, 
would rolling buildout charges into higher monthly recurring charges ultimately cause applicants and the 
USF to pay more over time?  Does paying buildout charges upfront increase USF expenditures in the 
short term but decrease USF expenditures in the long term because it reduces monthly recurring charges?  
We also seek comment on whether an amortization requirement would conflict with the economic 
realities of special construction projects.  Would requiring service providers to wait several years to 
recover their investments for high sunk cost, low marginal cost undertakings such as special construction 
make them less likely to build out to unserved areas?  If applicants were forced to amortize certain special 
construction projects, would service providers have to seek financing for part of the project, and would 
that increase the overall cost of the project? 

9. Further, over the four funding years of the suspension, it appears the concern that one-
time charges would create a drain on the Fund has not materialized.  To the contrary, funding requests 
from funding years 2015 through 2017 that would have been amortized if the requirement had been in 
place represented less than 5% of all E-Rate funding commitments during that period.17  Going forward, 
we do not expect that allowing all funding associated with a special construction project to be paid out in 
one funding year, rather than over the course of three funding years, would divert funding from other 
services, as demand for E-Rate funding was typically under the cap from funding years 2015 through 
2018,18 and there is no indication that there will be a significant increase in demand for future funding 
years.  

10. Are commenters nevertheless concerned that large special construction funding requests 
could deplete all E-Rate funds available under the cap and leave insufficient funding available for 
category two services?  If so, we seek data to support commenters’ concerns.  And to the extent that 
commenters believe that large special construction funding requests could create a drain on E-Rate 
funding, how would requiring amortization of such requests alleviate this concern?  In particular, even if 
demand were to approach the E-Rate funding cap, we do not believe that requiring amortization for large, 

17 During this period, USAC committed a total of $411.6 million for funding requests that would have required 
amortization, or 4.9% of the total $8.41 billion committed from funding years 2015 through 2017.  For funding year 
2015, commitments that would have been amortized equaled $123.6 million, or 3.8% of the total $3.25 billion 
committed.  For funding year 2016, commitments that would have been amortized equaled $153.8 million, or 5.4% 
of the total $2.85 committed.  For funding year 2017, commitments that would have been amortized equaled $134.1 
million, or 5.8% of the total $2.31 billion committed.  See USAC, OpenData, E-Rate Request for Discount on 
Services: FRN Status (FCC Form 471 and related information), https://opendata.usac.org/E-rate/E-rate-Request-for-
Discount-on-Services-FRN-Status/qdmp-ygft (last visited Dec. 19, 2018).   
18 For funding year 2015, demand was $3.92 billion, and the E-Rate funding cap was $3.9 billion.  For funding year 
2016, demand was $3.61 billion, and the E-Rate funding cap was $3.94 billion.  For funding year 2017, demand was 
$3.20 billion, and the E-Rate funding cap was $3.99 billion.  For funding year 2018, demand was $2.77 billion, and 
the E-Rate funding cap was $4.06 billion.  See Letter from Mel Blackwell, USAC, to Julie Veach, Wireline 
Competition Bureau, CC Docket No. 02-6 (dated May 6, 2015); 2014 Second E-Rate Order, 29 FCC Rcd at 15584, 
para. 114; Letter from Mel Blackwell, USAC, to Matthew S. DelNero, Wireline Competition Bureau, CC Docket 
No. 02-6 (dated June 6, 2016); Wireline Competition Bureau Announces E-Rate Inflation-based Cap for Funding 
Year 2016, CC Docket No. 02-6, Public Notice, 31 FCC Rcd 4446 (WCB 2016); Letter from Craig Davis, USAC, to 
Kris Monteith, Wireline Competition Bureau, CC Docket No. 02-6 (dated May 17, 2017); Wireline Competition 
Bureau Announces E-Rate Inflation-based Cap for Funding Year 2017, CC Docket No. 02-6, Public Notice, 32 FCC 
Rcd 1869 (WCB 2017); Letter from Catriona Ayer, USAC, to Kris Monteith, Wireline Competition Bureau, CC 
Docket No. 02-6 (dated Apr. 17, 2018); Wireline Competition Bureau Announces E-Rate Inflation-based Cap for 
Funding Year 2018, CC Docket No. 02-6, Public Notice, 33 FCC Rcd 1923 (WCB 2018). 

https://opendata.usac.org/E-rate/E-rate-Request-for-Discount-on-Services-FRN-Status/qdmp-ygft
https://opendata.usac.org/E-rate/E-rate-Request-for-Discount-on-Services-FRN-Status/qdmp-ygft
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upfront category one funding requests would necessarily alleviate this problem because requiring 
amortization would not reduce the amount of funding requested—it would simply spread out the amount 
of funding provided over a minimum of three years.  While this approach could mitigate the impact of a 
one-year surge in demand for special construction, it would not mitigate problems that a consistent 
increase in demand would create.  Are there better ways to mitigate any drain on E-Rate funding caused 
by large, upfront requests for category one funding other than requiring amortization?  

11. To the extent that commenters disagree with our proposal to permanently eliminate the 
amortization requirement, they should explain why and provide supporting data.  What are the benefits, if 
any, of reinstating the amortization requirement for funding year 2020 and beyond, and how do those 
benefits outweigh the costs of the amortization requirement discussed above?  Are there problems that 
resulted from the amortization suspension that we have not identified?  

IV. ORDER 

12. To continue to promote buildout of high-speed networks to unserved and underserved 
schools and libraries and maintain the status quo for E-Rate program applicants while we consider 
eliminating the amortization requirement altogether, we grant a waiver of the amortization requirement 
during this rulemaking proceeding.  As discussed in the Notice of Proposed Rulemaking, were we to take 
no action in this regard, applicants would be required to amortize all special construction funding requests 
of $500,000 or more over a period of at least three years starting with funding year 2019.  We continue to 
believe that suspension of the amortization requirement lowers barriers to, and thereby promotes, 
broadband infrastructure investment, including fiber deployment.19  

13. Section 1.3 of the Commission’s rules authorizes the Commission to suspend, revoke, 
amend, or waive a Commission rule for good cause shown.20  We are concerned that restoring the 
amortization requirement before we have an opportunity to evaluate whether to permanently eliminate it 
could adversely impact recent progress in the deployment of high-speed connections for underserved 
schools and libraries, particularly those in rural areas.  Further, we find it significant that during funding 
years 2015 through 2018, the undesired outcome that the requirement was meant to avoid—i.e., creating a 
drain on E-Rate funding by allowing applicants to receive support for large, upfront, construction charges 
all in the same funding year—has not materialized.21  We also are concerned that allowing the 
amortization requirement to be restored may thwart buildout of high-speed networks to E-Rate applicants, 
particularly those in rural areas, due to the administrative burdens and uncertainty it introduces into the E-
Rate application process.22  Although we expect to receive new and useful information from stakeholders 

19 See 2014 Second E-Rate Order, 29 FCC Rcd at 15546, para. 19 (stating that suspending the amortization 
requirement would incentivize fiber deployment).  
20 47 CFR § 1.3.  The Commission may exercise its discretion to waive a rule where the particular facts make strict 
compliance inconsistent with the public interest.  Northeast Cellular Telephone Co. v. FCC, 897 F.2d. 1164, 1166 
(D.C. Cir. 1990) (Northeast Cellular).  Waiver of the Commission’s rules is therefore appropriate only if special 
circumstances warrant a deviation from the general rule, and such deviation will serve the public interest.  The 
Commission may, on an individual basis, take into account considerations of hardship, equity, or more effective 
implementation of overall policy.  WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969); Northeast Cellular, 
897 F.2d at 1166.
21 See SHLB Letter at 2 (“There is no evidence that special construction projects have caused a drain on the E-rate 
fund, which is borne out by the overall decrease in demand over the four years that the suspension has been in 
effect.”).
22 See id. at 2 (stating that allowing amortization to be restored could jeopardize cost-effective connectivity for some 
E-Rate applicants and that many planned projects for funding year 2019 might need to be cancelled if the 
amortization requirement were restored);  Letter from Cynthia B. Schultz, Counsel to Illinois Department of 
Innovation and Technology to Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket 
No. 13-184, at 2 (dated Oct. 19, 2018) (Illinois DIT Letter) (urging the Commission to eliminate the amortization 
requirement or extend the suspension of it); Illinois Governor’s Office Letter at 2 (explaining that a restoration of 

(continued….)
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in response to our proposal and questions, we are cognizant of the impact that allowing the suspension to 
sunset would have on applicants during the course of this rulemaking.  In particular, without an extension 
of the suspension, some applicants may decide that they have to cancel special construction projects 
already underway and others may even be discouraged from seeking funding as bid prices will likely 
rise.23  We find that such an outcome would undermine the Commission’s goal of promoting broadband 
deployment and closing the digital divide.  Accordingly, we find that good cause exists for, and the public 
interest would be served by, a waiver of our rules to waive the amortization requirement for the duration 
of this rulemaking while we consider our proposal to permanently eliminate it.  

14. To ensure that all E-Rate applicants receive the benefit of the waiver of the amortization 
requirement, the waiver shall apply to all funding year 2019 applications, regardless of whether they are 
filed before or after the effective date of this Order, and all other applications filed for the duration of this 
rulemaking.  Further, we direct USAC to identify any funding year 2019 applications that seek funding 
based on amortized amounts and to inform the applicants that filed those applications that they can amend 
their applications to request funding based on non-amortized amounts until the close of the funding year 
2019 application window.

V. PROCEDURAL MATTERS

15. Initial Regulatory Flexibility Analysis.—As required by the Regulatory Flexibility Act of 
1980, as amended (RFA),24 the Commission has prepared an Initial Regulatory Flexibility Analysis 
(IRFA) relating to this NPRM.  The IRFA is set forth in Appendix A.

16. Paperwork Reduction Act.—The NPRM may result in revised information collection 
requirements.  If the Commission adopts any revised information collection requirement, the Commission 
will publish a notice in the Federal Register inviting the public to comment on the requirement, as 
required by the Paperwork Reduction Act of 1995, Public Law 104-13 (44 U.S.C. §§ 3501-3520).  In 
addition, pursuant to the Small Business Paperwork Relief Act of 2002, Public Law 107-198, see 44 
U.S.C. § 3506(c)(4), the Commission seeks specific comment on how it might “further reduce the 
information collection burden for small business concerns with fewer than 25 employees.”

17. Ex Parte Rules.—This proceeding shall be treated as a “permit-but-disclose” proceeding 
in accordance with the Commission’s ex parte rules.25  Persons making ex parte presentations must file a 
copy of any written presentation or a memorandum summarizing any oral presentation within two 
business days after the presentation (unless a different deadline applicable to the Sunshine period applies).  
Persons making oral ex parte presentations are reminded that memoranda summarizing the presentation 
must (1) list all persons attending or otherwise participating in the meeting at which the ex parte 
presentation was made, and (2) summarize all data presented and arguments made during the 
presentation.  If the presentation consisted in whole or in part of the presentation of data or arguments 
already reflected in the presenter’s written comments, memoranda, or other filings in the proceeding, the 
presenter may provide citations to such data or arguments in his or her prior comments, memoranda, or 
other filings (specifying the relevant page and/or paragraph numbers where such data or arguments can be 
found) in lieu of summarizing them in the memorandum.  Documents shown or given to Commission 
staff during ex parte meetings are deemed to be written ex parte presentations and must be filed 

(Continued from previous page)  
the amortization requirement will mean that $17 million in Illinois state match funding might not be available to 
Illinois E-Rate applicants because the appropriation for this funding would lapse before the amortization cycle is 
completed).
23 See supra n.16.  
24 See 5 U.S.C. § 603.  The RFA, see 5 U.S.C. § 601 et seq., has been amended by the Small Business Regulatory 
Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title II, 110 Stat. 857 (1996).  The SBREFA 
was enacted as Title II of the Contract with America Advancement Act of 1996 (CWAAA). 
25 47 CFR §§ 1.1200 et seq.
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consistent with rule 1.1206(b).  In proceedings governed by rule 1.49(f) or for which the Commission has 
made available a method of electronic filing, written ex parte presentations and memoranda summarizing 
oral ex parte presentations, and all attachments thereto, must be filed through the electronic comment 
filing system available for that proceeding, and must be filed in their native format (e.g., .doc, .xml, .ppt, 
searchable .pdf).  Participants in this proceeding should familiarize themselves with the Commission’s ex 
parte rules.

18. Filing Comments and Reply Comments.—Pursuant to sections 1.415 and 1.419 of the 
Commission’s rules, 47 CFR §§ 1.415, 1.419, interested parties may file comments and reply comments 
on or before the dates indicated on the first page of this document.  Comments may be filed using the 
Commission’s Electronic Comment Filing System (ECFS).  See Electronic Filing of Documents in 
Rulemaking Proceedings, 63 FR 24121 (1998).

19. Electronic Filers:  Comments may be filed electronically using the Internet by accessing 
the ECFS:  http://apps.fcc.gov/ecfs/.  

20. Paper Filers:  Parties who choose to file by paper must file an original and one copy of 
each filing.  If more than one docket or rulemaking number appears in the caption of this proceeding, 
filers must submit two additional copies for each additional docket or rulemaking number.

 Filings can be sent by hand or messenger delivery, by commercial overnight courier, or 
by first-class or overnight U.S. Postal Service mail.  All filings must be addressed to the 
Commission’s Secretary, Office of the Secretary, Federal Communications Commission.

21. All hand-delivered or messenger-delivered paper filings for the Commission’s Secretary 
must be delivered to FCC Headquarters at 445 12th St., SW, Room TW-A325, Washington, DC 20554.  
The filing hours are 8:00 a.m. to 7:00 p.m.   All hand deliveries must be held together with rubber bands 
or fasteners.  Any envelopes and boxes must be disposed of before entering the building.  

22. Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority 
Mail) must be sent to 9050 Junction Drive, Annapolis Junction, MD 20701.

23. U.S. Postal Service first-class, Express, and Priority mail must be addressed to 445 12th 
Street, SW, Washington DC  20554.

24. People with Disabilities:  To request materials in accessible formats for people with 
disabilities (braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call 
the Consumer & Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (tty).

25. Contact Person.—For additional information on this proceeding, contact Bryan P. Boyle 
of the Telecommunications Access Policy Division, Wireline Competition Bureau at (202) 418-7924.

VI. ORDERING CLAUSES

26. Accordingly, IT IS ORDERED that, pursuant to the authority found in sections 1 through 
4, 201-205, 254, 303(r) and 403 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151 
through 154, 201 through 205, 254, 303(r), and 403, and section 1.3 of the Commission’s rules, 47 CFR § 
1.3, this Notice of Proposed Rulemaking and Order IS ADOPTED.

27. IT IS FURTHER ORDERED that the requirement to amortize certain E-Rate funding 
requests originally adopted in the 2014 Second E-Rate Order, 29 FCC Rcd at 15545, para. 17, shall be 
waived for the duration of this rulemaking. 

28. IT IS FURTHER ORDERED that the waiver of the amortization requirement shall be 
effective upon release.  

http://apps.fcc.gov/ecfs/
mailto:fcc504@fcc.gov
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29. IT IS FURTHER ORDERED that the Commission’s Consumer and Governmental 
Affairs Bureau, Reference Information Center, SHALL SEND a copy of this Notice of Proposed 
Rulemaking, including the Initial Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of 
the Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A

Initial Regulatory Flexibility Analysis

1. As required by the Regulatory Flexibility Act of 1980, as amended (RFA),1 the 
Commission has prepared this Initial Regulatory Flexibility Analysis (IRFA) of the possible significant 
economic impact on a substantial number of small entities by the policies and rules proposed in this 
Notice of Proposed Rulemaking (NPRM).  Written comments are requested on this IRFA.  Comments 
must be identified as responses to the IRFA and must be filed by the deadlines for comments on the 
NPRM.  The Commission will send a copy of the NPRM, including this IRFA, to the Chief Counsel for 
Advocacy of the Small Business Administration (SBA).2  In addition, the NPRM and IRFA (or 
summaries thereof) will be published in the Federal Register.3  

2. The Commission is required by Section 254 of the Communications Act of 1934, as 
amended, to promulgate rules to implement the universal service provisions of Section 254.4  On May 8, 
1997, the Commission adopted rules to reform its system of universal service support mechanisms so that 
universal service is preserved and advanced as markets move toward competition.5  Specifically, under 
the schools and libraries universal service support mechanism, also known as the E-Rate program, eligible 
schools, libraries, and consortia that include eligible schools and libraries may receive discounts for 
eligible telecommunications services, Internet access, and internal connections.6  

A. Need for, and Objectives of, the Proposed Rules

3. The rule we propose in this NPRM is directed at streamlining the administration of the E-
Rate program for applicants, service providers, and the Universal Service Administrative Company.  The 
rule that we propose would eliminate burdens associated with requesting funding for special construction.

B. Legal Basis

4. The legal basis for the NPRM is contained in sections 1 through 4, 201-205, 254, 303(r), 
and 403 of the Communications Act of 1934, as amended by the Telecommunications Act of 1996, 47 
U.S.C. §§ 151 through 154, 201 through 205, 254, 303(r), and 403.

C. Description and Estimate of the Number of Small Entities to Which the Proposed 
Rules Will Apply

5. The RFA directs agencies to provide a description of and, where feasible, an estimate of 
the number of small entities that may be affected by the proposed rules, if adopted.7  The RFA generally 
defines the term “small entity” as having the same meaning as the terms “small business,” “small 
organization,” and “small governmental jurisdiction.”8  In addition, the term “small business” has the 

1 5 U.S.C. § 603.  The RFA, 5 U.S.C. §§ 601–612, has been amended by the Small Business Regulatory 
Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title II, 110 Stat. 857 (1996).
2 See 5 U.S.C. § 603(a).
3 See id.
4 See generally 47 U.S.C. § 254.
5 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, 12 FCC Rcd 8776 
(1997) (Universal Service First Report and Order).  
6 47 CFR § 54.502.
7 5 U.S.C. § 603(b)(3).
8 5 U.S.C. § 601(6).
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same meaning as the term “small business concern” under the Small Business Act.9  A small business 
concern is one that:  (1) is independently owned and operated; (2) is not dominant in its field of operation; 
and (3) satisfies any additional criteria established by the Small Business Administration (SBA).10  

6. Small Businesses, Small Organizations, Small Governmental Jurisdictions.  Our actions, 
over time, may affect small entities that are not easily categorized at present.  We therefore describe here, 
at the outset, three broad groups of small entities that could be directly affected herein.11  First, while 
there are industry specific size standards for small businesses that are used in the regulatory flexibility 
analysis, according to data from the SBA’s Office of Advocacy, in general a small business is an 
independent business having fewer than 500 employees.12  These types of small businesses represent 
99.9% of all businesses in the United States which translates to 28.8 million businesses.13  

7. Next, the type of small entity described as a “small organization” is generally “any not-
for-profit enterprise which is independently owned and operated and is not dominant in its field.”14  
Nationwide, as of August 2016, there were approximately 356,494 small organizations based on 
registration and tax data filed by nonprofits with the Internal Revenue Service (IRS).15  

8. Finally, the small entity described as a “small governmental jurisdiction” is defined 
generally as “governments of cities, counties, towns, townships, villages, school districts, or special 
districts, with a population of less than fifty thousand.”16  U.S. Census Bureau data from the 2012 Census 
of Governments17 indicate that there were 90,056 local governmental jurisdictions consisting of general 
purpose governments and special purpose governments in the United States.18  Of this number there were 
37, 132 General purpose governments (county,19 municipal and town or township20) with populations of 
less than 50,000 and 12,184 Special purpose governments (independent school districts21 and special 
districts22) with populations of less than 50,000.  The 2012 U.S. Census Bureau data for most types of 
governments in the local government category show that the majority of these governments have 
populations of less than 50,000.23  Based on this data we estimate that at least 49,316 local government 

9 5 U.S.C. § 601(3) (incorporating by reference the definition of “small business concern” in 15 U.S.C. § 632(a)).  
Pursuant to the RFA, the statutory definition of a small business applies “unless an agency, after consultation with 
the Office of Advocacy of the Small Business Administration and after opportunity for public comment, establishes 
one or more definitions of such term which are appropriate to the activities of the agency and publishes such 
definition(s) in the Federal Register.” 5 U.S.C. § 601(3).
10 Small Business Act, 15 U.S.C. § 632.
11 See 5 U.S.C. § 601(3)-(6).
12 See SBA, Office of Advocacy, Frequently Asked Questions (June 2016), 
https://www.sba.gov/sites/default/files/advocacy/SB-FAQ-2016_WEB.pdf. 
13 See id.
14 5 U.S.C. § 601(4).
15 Urban Institute, National Center for Charitable Statistics, Internal Revenue Service, Exempt Organizations 
Business Master File, bmf.bm1608.csv (August 2016), https://nccs-data.urban.org/data/bmf/2016/bmf.bm1608.csv. 
Data from the Urban Institute, National Center for Charitable Statistics (NCCS) reporting on nonprofit organizations 
registered with the IRS was used to estimate the number of small organizations.  Reports generated using the NCCS 
online database indicated that as of August 2016 there were 356,494 registered nonprofits with total revenues of less 
than $100,000.  Of this number, 326,897 entities filed tax returns with 65,113 registered nonprofits reporting total 
revenues of $50,000 or less on the IRS Form 990-N for Small Exempt Organizations and 261,784 nonprofits 
reporting total revenues of $100,000 or less on some other version of the IRS Form 990 within 24 months of the 
August 2016 data release date.  
16 5 U.S.C. § 601(5).
17 See 13 U.S.C. § 161.  The Census of Government is conducted every five (5) years compiling data for years 
ending with “2” and “7.”  See also U.S. Census Bureau, American Factfinder, Census of Governments 

(continued….)

https://www.sba.gov/sites/default/files/advocacy/SB-FAQ-2016_WEB.pdf
https://nccs-data.urban.org/data/bmf/2016/bmf.bm1608.csv
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jurisdictions fall in the category of “small governmental jurisdictions.”24

1. Schools and Libraries

9. As noted, a “small entity” includes non-profit and small government entities.  Under the 
schools and libraries universal service support mechanism, which provides support for elementary and 
secondary schools and libraries, an elementary school is generally “a non-profit institutional day or 
residential school that provides elementary education, as determined under state law.”25  A secondary 
school is generally defined as “a non-profit institutional day or residential school that provides secondary 
education, as determined under state law,” and not offering education beyond grade 12.26  A library 
includes “(1) a public library, (2) a public elementary school or secondary school library, (3) an academic 
library, (4) a research library [] and (5) a private library, but only if the state in which such private library 
is located determines that the library should be considered a library for the purposes of this definition.”27  
For-profit schools and libraries, and schools and libraries with endowments in excess of $50,000,000, are 
not eligible to receive discounts under the program, nor are libraries whose budgets are not completely 
separate from any schools.28  Certain other statutory definitions apply as well.29  The SBA has defined for-
profit, elementary and secondary schools and libraries having $6 million or less in annual receipts as 
small entities.30  In funding year 2017, approximately 104,500 schools and 11,490 libraries received 
funding under the schools and libraries universal service mechanism.  Although we are unable to estimate 
with precision the number of these entities that would qualify as small entities under SBA’s size standard, 
we estimate that fewer than 104,500 schools and 11,490 libraries might be affected annually by our 
action, under current operation of the program.

2. Telecommunications Service Providers

10. Incumbent Local Exchange Carriers (LECs).  Neither the Commission nor the SBA has 
developed a size standard for small incumbent local exchange carriers.  The closest applicable NAICS 
Code category is Wired Telecommunications Carriers and under the SBA size standard, such a business is 
small if it has 1,500 or fewer employees.31  According to Commission data, 1,307 Incumbent Local 
(Continued from previous page)  
https://factfinder.census.gov/faces/affhelp/jsf/pages/metadata.xhtml?lang=en&type=program&id=program.en.COG# 
(last visited Dec. 19, 2018). 
18 See U.S. Census Bureau, American Factfinder, 2012 Census of Governments, Local Governments by Type and 
State: 2012 - United States-States (Sept. 26, 2013), 
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG02.US01.  Local governmental jurisdictions are 
classified in two categories - General purpose governments (county, municipal and town or township) and Special 
purpose governments (special districts and independent school districts).
19 See U.S. Census Bureau, American Factfinder, 2012 Census of Governments, County Governments by 
Population-Size Group and State: 2012 - United States-States (Sept. 26, 2013), 
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG06.US01.  There were 2,114 county governments 
with populations less than 50,000. 
20 See U.S. Census Bureau, American Factfinder, 2012 Census of Governments, Subcounty General-Purpose 
Governments by Population-Size Group and State: 2012 - United States-States (Sept. 26, 2013), 
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG07.US01.  There were 18,811 municipal and 16,207 
town and township governments with populations less than 50,000.
21 See U.S. Census Bureau, American Factfinder, 2012 Census of Governments, Elementary and Secondary 
School Systems by Enrollment-Size Group and State: 2012 - United States-States (Sept. 26, 2013), 
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG11.US01.  There were 12,184 independent 
school districts with enrollment populations less than 50,000.
22 See U.S. Census Bureau, American Factfinder, 2012 Census of Governments, Special District Governments by 
Function and State: 2012 - United States-States (Sept. 26, 2013), 
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG09.US01.  The U.S. Census Bureau data did not 
provide a population breakout for special district governments.

https://factfinder.census.gov/faces/affhelp/jsf/pages/metadata.xhtml?lang=en&type=program&id=program.en.COG
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG02.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG06.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG07.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG11.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG09.US01
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Exchange Carriers reported that they were engaged in the provision of local exchange services.32  Of these 
1,307 carriers, an estimated 1,006 have 1,500 or fewer employees and 301 have more than 1,500 
employees.33  Thus, under this category and the associated small business size standard, we estimate that 
the majority of entities are small.  

11. We have included small incumbent LECs in this RFA analysis.  A “small business” under 
the RFA is one that, inter alia, meets the pertinent small business size standard (e.g., a telephone 
communications business having 1,500 or fewer employees), and “is not dominant in its field of 
operation.”34  The SBA’s Office of Advocacy contends that, for RFA purposes, small incumbent LECs 
are not dominant in their field of operation because any such dominance is not “national” in scope.35  We 
have, therefore, included small incumbent carriers in this RFA analysis, although we emphasize that this 
RFA action has no effect on the Commission’s analyses and determinations in other, non-RFA contexts.

12. Interexchange Carriers (IXCs).  Neither the Commission nor the SBA has developed a 
definition of small entities specifically applicable to IXCs.  The closest NAICS Code category is Wired 
Telecommunications Carriers and the applicable size standard under SBA rules consists of all such 
companies having 1,500 or fewer employees.36  According to Commission data, 359 companies reported 
that they were engaged in the provision of interexchange services.37  Of these 300 IXCs, an estimated 317 
have 1,500 or fewer employees and 42 have more than 1,500 employees.38  Consequently, the 
Commission estimates that most providers of interexchange services are small businesses.

13. Competitive Access Providers (CAPs).  Neither the Commission nor the SBA has 
developed a definition of small entities specifically applicable to CAPs.  The closest applicable definition 
under the SBA rules is for Wired Telecommunications Carriers.39  This provides that a Wired 
Telecommunications Carrier is a small entity if it employs no more than 1,500 employees.40  According to 
Commission data, 1,442 CAPs and competitive local exchange carriers (competitive LECs) reported that 
they were engaged in the provision of competitive local exchange services.41  Of these 1,442 CAPs and 
(Continued from previous page)  
23 See U.S. Census Bureau, American Factfinder, 2012 Census of Governments, County Governments by 
Population-Size Group and State: 2012 - United States-States (Sept. 26, 2013), 
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG06.US01; U.S. Census Bureau, American 
Factfinder, 2012 Census of Governments, Subcounty General-Purpose Governments by Population-Size Group and 
State: 2012 - United States-States (Sept. 26, 2013), 
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG07.US01; U.S. Census Bureau, American 
Factfinder, 2012 Census of Governments, Elementary and Secondary School Systems by Enrollment-Size Group and 
State: 2012 - United States-States (Sept. 26, 2013), 
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG11.US01.  While U.S. Census Bureau data did not 
provide a population breakout for special district governments, if the population of less than 50,000 for this category 
of local government is consistent with the other types of local governments the majority of the 38, 266 special 
district governments have populations of less than 50,000.
24 Id.
25 47 CFR § 54.500.
26 Id.
27 Id.
28 Id.
29 Id.
30 13 CFR § 121.201; NAICS codes 611110 and 519120 (NAICS code 519120 was previously 514120).
31 13 CFR § 121.201.  The Wired Telecommunications Carrier category formerly used the NAICS code of 517110.  
As of 2017 the U.S. Census Bureau definition shows the NAICs code as 517311 for Wired Telecommunications 
Carriers. See U.S. Census Bureau, 2017 NACICS Definition, 517311 Wired Telecommunications Carriers, 
https://www.census.gov/cgi-bin/sssd/naics/naicsrch?code=517311&search=2017 (last visited Dec. 19, 2018).

https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG06.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG07.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG11.US01
https://www.census.gov/cgi-bin/sssd/naics/naicsrch?code=517311&search=2017
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competitive LECs, an estimated 1,256 have 1,500 or fewer employees and 186 have more than 1,500 
employees.42   Consequently, the Commission estimates that most providers of competitive exchange 
services are small businesses.

14. Wireless Telecommunications Carriers (except Satellite).  This industry comprises 
establishments engaged in operating and maintaining switching and transmission facilities to provide 
communications via the airwaves.  Establishments in this industry have spectrum licenses and provide 
services using that spectrum, such as cellular services, paging services, wireless internet access, and 
wireless video services.43  The appropriate size standard under SBA rules is that such a business is small 
if it has 1,500 or fewer employees.44  For this industry, U.S. Census Bureau data for 2012 shows that there 
were 967 firms that operated for the entire year.45  Of this total, 955 firms had employment of 999 or 
fewer employees and 12 had employment of 1000 employees or more.46  Thus under this category and the 
associated size standard, the Commission estimates that the majority of wireless telecommunications 
carriers (except satellite) are small entities. 

15. Wireless Telephony.  Wireless telephony includes cellular, personal communications 
services, and specialized mobile radio telephony carriers.  As noted, the SBA has developed a small 
business size standard for Wireless Telecommunications Carriers (except Satellite).47  Under the SBA 
small business size standard, a business is small if it has 1,500 or fewer employees.48  For this industry, 
U.S. Census Bureau data for 2012 shows that there were 967 firms that operated for the entire year.49  Of 
this total, 955 firms had fewer than 1,000 employees and 12 firms had 1,000 employees or more.50  Thus, 
under this category and the associated size standard, the Commission estimates that a majority of these 
entities can be considered small.  According to Commission data, 413 carriers reported that they were 
engaged in wireless telephony.51  Of these, an estimated 261 have 1,500 or fewer employees and 152 have 
more than 1,500 employees.52  Therefore, more than half of these entities can be considered small. 

(Continued from previous page)  
32 Federal Communications Commission, Wireline Competition Bureau, Industry Analysis and Technology 
Division, Trends in Telephone Service, tbl. 5.3 (Sept. 2010) (Trends in Telephone Service).
33 Id.
34 5 U.S.C. § 601(3).
35 See Letter from Jere W. Glover, Chief Counsel for Advocacy, U.S. Small Business Administration, to William E. 
Kennard, Chairman, Federal Communications Commission, CC Docket No. 98-147 et al., at 2 (May 27, 1999).  The 
Small Business Act contains a definition of “small business concern,” which the RFA incorporates into its own 
definition of “small business.”  See 15 U.S.C. § 632(a); 5 U.S.C. § 601(3).  SBA regulations interpret “small 
business concern” to include the concept of dominance on a national basis.  13 CFR § 121.102(b).
36 13 CFR § 121.201.  The Wired Telecommunications Carrier category formerly used the NAICS code of 517110. 
As of 2017 the U.S. Census Bureau definition shows the NAICs code as 517311 for Wired Telecommunications 
Carriers.  See U.S. Census Bureau, 2017 NACICS Definition, 517311 Wired Telecommunications Carriers, 
https://www.census.gov/cgi-bin/sssd/naics/naicsrch?code=517311&search=2017 (last visited Dec. 19, 2018).
37 Trends in Telephone Service, Table 5.3, page 5-5.
38 Id.
39 13 CFR § 121.201; NAICS code 517110.
40 Id.
41 Trends in Telephone Service, Table 5.3, page 5-5.
42 Id.
43 U.S. Census Bureau, 2012 NAICS Definitions, 517210 Wireless Telecommunications Carriers (Except Satellite), 
https://www.census.gov/cgi-bin/sssd/naics/naicsrch?code=517210&search=2012+NAICS+Search (last visited Dec. 
19, 2018). 

https://www.census.gov/cgi-bin/sssd/naics/naicsrch?code=517311&search=2017
https://www.census.gov/cgi-bin/sssd/naics/naicsrch?code=517210&search=2012+NAICS+Search
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3. Internet Service Providers (ISPs)

16. Internet Service Providers (Broadband).  Broadband Internet service providers include 
wired (e.g., cable, DSL) and VoIP service providers using their own operated wired telecommunications 
infrastructure fall in the category of Wired Telecommunication Carriers.53  Wired Telecommunications 
Carriers are comprised of establishments primarily engaged in operating and/or providing access to 
transmission facilities and infrastructure that they own and/or lease for the transmission of voice, data, 
text, sound, and video using wired telecommunications networks. Transmission facilities may be based on 
a single technology or a combination of technologies.54  The SBA size standard for this category classifies 
a business as small if it has 1,500 or fewer employees.55  U.S. Census Bureau data for 2012 shows that 
there were 3,117 firms that operated that year.  Of this total, 3,083 operated with fewer than 1,000 
employees.56  Consequently, under this size standard the majority of firms in this industry can be 
considered small. 

17. Internet Service Providers (Non-Broadband).  Internet access service providers such as 
Dial-up Internet service providers, VoIP service providers using client-supplied telecommunications 
connections and Internet service providers using client-supplied telecommunications connections (e.g., 
dial-up ISPs) fall in the category of All Other Telecommunications.  The SBA has developed a small 
business size standard for All Other Telecommunications which consists of all such firms with gross 
annual receipts of $32.5 million or less.57  For this category, U.S. Census Bureau data for 2012 shows that 
there were 1,442 firms that operated for the entire year.58  Of these firms, a total of 1,400 had gross annual 
receipts of less than $25 million.59  Consequently, under this size standard a majority of firms in this 
industry can be considered small.

(Continued from previous page)  
44 13 CFR § 121.201, NAICS code 517210 (2007 NAICS).  The now-superseded, pre-2007 CFR citations were 13 
CFR § 121.201, NAICS codes 517211 and 517212 (referring to the 2002 NAICS).
45 U.S. Census Bureau, American Factfinder, 2012 Economic Census of the United States, Table EC1251SSSZ5, 
Information: Subject Series: Estab and Firm Size: Employment Size of Firms for the U.S.: 2012 NAICS Code 
517210 (Jan. 8, 2016), https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517210. 
46 Id.  Available census data does not provide a more precise estimate of the number of firms that have employment 
of 1,500 or fewer employees; the largest category provided is for firms with “1000 employees or more.”
47 13 CFR § 121.201(b); NAICS code 517210.
48 Id.
49 U.S. Census Bureau, American Factfinder, 2012 Economic Census of the United States, Table EC1251SSSZ5, 
Information: Subject Series: Estab and Firm Size: Employment Size of Firms for the U.S.: 2012 NAICS Code 
517210 (Jan. 8, 2016), https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517210.
50 Id.  Available census data does not provide a more precise estimate of the number of firms that have employment 
of 1,500 or fewer employees; the largest category provided is for firms with “1000 employees or more.”
51 Trends in Telephone Service at Table 5.3, page 5-5.
52 Id.
53 See 13 CFR § 121.201.  The Wired Telecommunications Carrier category formerly used the NAICS code of 
517110.  As of 2017 the U.S. Census Bureau definition show the NAICs code as 517311.  
54 Id.
55 Id.
56 See U.S. Census Bureau, American Factfinder, 2012 Economic Census of the United States, Table No. 
EC1251SSSZ5, Information: Subject Series - Estab & Firm Size: Employment Size of Firms: 2012, 517110 Wired 
Telecommunications Carriers (Jan. 8, 2016), 
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517110.

https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517210
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517210
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ5//naics~517110
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4. Vendors of Internal Connections

18. Vendors of Infrastructure Development or “Network Buildout.”  The Commission has 
not developed a small business size standard specifically directed toward manufacturers of network 
facilities.  There are two applicable SBA categories in which manufacturers of network facilities could 
fall and each have different size standards under the SBA rules.  The SBA categories are “Radio and 
Television Broadcasting and Wireless Communications Equipment” with a size standard of 1,250 
employees or less60 and “Other Communications Equipment Manufacturing” with a size standard of 750 
employees or less.”61   U.S. Census Bureau data for 2012 shows that for Radio and Television 
Broadcasting and Wireless Communications Equipment firms 841 establishments operated for the entire 
year.62  Of that number, 828 establishments operated with fewer than 1,000 employees, 7 establishments 
operated with between 1,000 and 2,499 employees and 6 establishments operated with 2,500 or more 
employees.63  For Other Communications Equipment Manufacturing, U.S. Census Bureau data for 2012 
shows that 383 establishments operated for the year.64  Of that number 379 firms operated with fewer than 
500 employees and 4 had 500 to 999 employees.  Based on this data, we conclude that the majority of 
Vendors of Infrastructure Development or “Network Buildout” are small.

19. Telephone Apparatus Manufacturing.  This industry comprises establishments primarily 
engaged in manufacturing wire telephone and data communications equipment.  These products may be 
standalone or board-level components of a larger system.  Examples of products made by these 
establishments are central office switching equipment, cordless telephones (except cellular), PBX 
equipment, telephones, telephone answering machines, LAN modems, multi-user modems, and other data 
communications equipment, such as bridges, routers, and gateways.”65  The SBA size standard for 
Telephone Apparatus Manufacturing is all such firms having 1,250 or fewer employees.66  According to 
U.S. Census Bureau data for 2012, there were a total of 266 establishments in this category that operated 
for the entire year.67  Of this total, 262 had employment of under 1,000, and an additional 4 had 

(Continued from previous page)  
57 13 CFR § 121.201; NAICS Code 517919. 
58 See U.S. Census Bureau, American Factfinder, 2012 Economic Census of the United States, Table No. 
EC1251SSSZ5, Information: Subject Series – Estab & Firm Size: Employment Size of Firms: 2012, 517919 All 
Other Telecommunications (Jan. 8, 2016), 
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ5&prod
Type=table.
59 See U.S. Census Bureau, American Factfinder, 2012 Economic Census of the United States, Table No. 
EC1251SSSZ4, Information: Subject Series – Estab & Firm Size: Receipts Size of Firms: 2012, 517919 All Other 
Telecommunications (Jan 8, 2016), 
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ5&prod
Type=table.

60 13 CFR § 121.201, NAICS Code 334220.
61 13 CFR § 121.201, NAICS Code 334290.
62 U.S. Census Bureau, American Factfinder, 2012 Economic Census of the United States, Table EC1231SG2, 
Manufacturing: Summary Series: General Summary: Industry Statistics for Subsectors and Industries by 
Employment Size: 2012, NAICS Code 334220, 
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/31SG2//naics~334220.
63 Id.
64 U.S. Census Bureau, American Factfinder, 2012 Economic Census of the United States, Table EC1231SG2, 
Manufacturing: Summary Series: General Summary: Industry Statistics for Subsectors and Industries by 

(continued….)

https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ5&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ5&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ5&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_51SSSZ5&prodType=table
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/31SG2//naics~334220
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employment of 1,000 to 2,499.68  Thus, under this size standard, the majority of firms can be considered 
small.

20. Radio and Television Broadcasting and Wireless Communications Equipment 
Manufacturing.  This industry comprises establishments primarily engaged in manufacturing radio and 
television broadcast and wireless communications equipment.69  Examples of products made by these 
establishments are: transmitting and receiving antennas, cable television equipment, GPS equipment, 
pagers, cellular phones, mobile communications equipment, and radio and television studio and 
broadcasting equipment.70  The SBA has established a small business size standard for this industry of 
1,250 employees or less.71  U.S. Census Bureau data for 2012 shows that 841 establishments operated in 
this industry in that year.72  Of that number, 828 establishments operated with fewer than 1,000 
employees, 7 establishments operated with between 1,000 and 2,499 employees and 6 establishments 
operated with 2,500 or more employees.73  Based on this data, we conclude that a majority of 
manufacturers in this industry are small.

(Continued from previous page)  
Employment Size: 2012, NAICS Code 334290, 
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/31SG2//naics~334290.
65 U.S. Census Bureau, 2012 NAICS Definitions, 334210 Telephone Apparatus Manufacturing, 
https://factfinder.census.gov/faces/affhelp/jsf/pages/metadata.xhtml?lang=en&type=ib&id=ib.en./ECN.NAICS2012.
334210# (last visited Dec. 19, 2018).
66 13 CFR § 121.201, NAICS code 334210.
67 U.S. Census Bureau, 2012 Economic Census of the United States, Table EC1231SG2, Manufacturing: Summary 
Series: General Summary: Industry Statistics for Subsectors and Industries by Employment Size: 2012, NAICS 
Code 334210 (Dec. 18, 2015), 
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/31SG2//naics~334210.  The number of 
“establishments” is a less helpful indicator of small business prevalence in this context than would be the number of 
“firms” or “companies,” because the latter take into account the concept of common ownership or control.  Any 
single physical location for an entity is an establishment, even though that location may be owned by a different 
establishment.  Thus, the numbers given may reflect inflated numbers of businesses in this category, including the 
numbers of small businesses.  In this category, the Census data for firms or companies only gives the total number 
of such entities for 2012, which was 250.  See also U.S. Census Bureau, American Factfinder, 2012 Economic 
Census of the United States, Table No. EC1231SG1, Manufacturing: Summary Series, General Summary: Detailed 
Statistics by Subsectors and Industries: 2012 (Dec. 18, 2015), 
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/31SG1//naics~334210.
68 U.S. Census Bureau, 2012 Economic Census of the United States, Table EC1231SG2, Manufacturing: Summary 
Series: General Summary: Industry Statistics for Subsectors and Industries by Employment Size: 2012, NAICS 
Code 334210 (Dec. 18, 2015), 
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ECN_2012_US_31SG2&prodTy
pe=table.  An additional four establishments had employment of 2,500 or more.
69 The NAICS Code for this service is 334220.  13 C.F.R 121.201.  See also U.S. Census Bureau, American 
Factfinder, 2012 NAICS Definitions, 334220 Radio and Television Broadcasting and Wireless Communications 
Equipment Manufacturing, 
https://factfinder.census.gov/faces/affhelp/jsf/pages/metadata.xhtml?lang=en&type=ib&id=ib.en./ECN.NAICS2012.
334220# (last visited Dec. 19, 2018). 
70 Id.
71 13 CFR § 121.201, NAICS Code 334220.
72 U.S. Census Bureau, American Factfinder, 2012 Economic Census of the United States, Table EC1231SG2, 
Manufacturing: Summary Series: General Summary: Industry Statistics for Subsectors and Industries by 
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D. Description of Projected Reporting, Recordkeeping, and Other Compliance 
Requirements for Small Entities

21. The proposal under consideration in the NPRM may, if adopted, result in recordkeeping 
requirements for both large and small entities, but they should be equal to or less than existing 
requirements. 

22. Eliminating Amortization Requirement.  We propose to permanently eliminate the 
amortization requirement from the E-Rate program to provide applicants and service providers with 
increased certainty that E-Rate funding will be available for large, special construction funding requests, 
thereby likely incentivizing efficient investment in infrastructure, including deployment of fiber.  We seek 
comment on whether eliminating the amortization requirement would increase administrative burdens for 
small entities. 

E. Steps Taken to Minimize the Significant Economic Impact on Small Entities, and 
Significant Alternatives Considered

23. The RFA requires an agency to describe any significant, specifically small business, 
alternatives that it has considered in reaching its proposed approach, which may include the following 
four alternatives (among others):  “(1) the establishment of differing compliance or reporting 
requirements or timetables that take into account the resources available to small entities; (2) the 
clarification, consolidation, or simplification of compliance and reporting requirements under the rule for 
such small entities; (3) the use of performance rather than design standards; and (4) an exemption from 
coverage of the rule, or any part thereof, for such small entities.”74 

24. In this NPRM, we seek comment on a reform to the E-Rate program.  We seek to 
streamline the program rules and administration for applicants and service providers planning their E-
Rate participation in future funding years.  We recognize that our proposed rule would impact small 
entities.  The rule we propose would lessen reporting burdens on small entities. 

1. Proposed rules that lessen reporting burdens

25. Eliminating amortization requirement.  By eliminating the amortization requirement, 
applicants may file a single application for a special construction project, rather than multiple applications 
over multiple years for the same special construction project.

2. Proposed rules that increase reporting burdens

26. Compliance burdens.  Implementing our proposed rule would impose some burden on 
small entities by requiring them to become familiar with the new rule to comply with it.  

F. Federal Rules that May Duplicate, Overlap, or Conflict with the Proposed Rules

27. None. 

(Continued from previous page)  
Employment Size: 2012, NAICS Code 334220 (Dec. 18, 2015), 
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/31SG2//naics~334220.
73 Id.
74 5 U.S.C. § 603(c)(1) – (c)(4).

https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/31SG2//naics~334220
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STATEMENT OF
COMMISSIONER MICHAEL O’RIELLY

Re: E-Rate Program Amortization Requirement, WC Docket No. 19-2; Modernizing the E-Rate 
Program for Schools and Libraries, WC Docket No. 13-184.

This item considers the limited question of whether the Commission ought to eliminate E-Rate 
applicants’ requirement to amortize large upfront, non-recurring costs over multiple years.  While I would 
have been interested in delving into broader E-Rate reform ideas, I am open to examining whether the 
proposal would improve administration of the program and look forward to reviewing the record on this 
matter.

A related but equally significant question is whether the current universe of eligible special 
construction costs—which are subject to our amortization policy—ought to include self-provisioned 
networks.  As I have expressed in the past, spending E-Rate funds on applicant-constructed broadband 
networks can be a recipe for wasteful overbuilding, especially given the overly broad parameters for self-
provisioning adopted by the previous Commission.  It would make sense, in my opinion, for the 
Commission to review the impact of the 2014 rules as they pertain to self-construction, to ensure 
ratepayers are fully protected and that broadband investment is not being undermined.  Further, we should 
consider examining the effects of the 2014 order’s dark fiber policy and the track record of E-Rate 
applicants as network operators.  I look forward to working with my colleagues on these matters in due 
course.



Federal Communications Commission FCC 19-5

19

STATEMENT OF
COMMISSIONER JESSICA ROSENWORCEL

Re: E-Rate Program Amortization Requirement, WC Docket No. 19-2; Modernizing the E-Rate 
Program for Schools and Libraries, WC Docket No. 13-184 

The idea behind E-Rate is simple:  let’s get all of our schools and libraries connected to modern 
communications and the internet.  Thanks to this simple, but bold proposition, today schools and libraries 
in communities in every state across the country are now connected to the internet.  In fact, E-Rate is the 
nation’s largest educational technology program.  

A few years ago, at my urging, this agency embarked on a process to update E-Rate—because the 
program appeared stuck in the dial-up era.  This work brought the program forward and produced 
results—tens of millions of students now have the broadband they need in their classrooms and libraries.  
Libraries have seen dramatic increases in support.  Rural schools and libraries have benefitted.  

Today, we look to extend the impact of our policies in connection with one discrete aspect of the 
E-Rate program—eliminating the need to amortize large construction costs in order to make it easier to 
connect schools and libraries.  This is the right call and it has my support.  
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1. By this Public Notice, the Rural Broadband Auctions Task Force, Wireless 
Telecommunications Bureau (WTB), and Wireline Competition Bureau (WCB) announce that bidding in 
the Connect America Fund Phase II (Phase II) auction (Auction 903) concluded on August 21, 2018.  
There were 103 winning bidders in the auction, with the 10-year support amount totaling $1.488 billion 
and covering 713,176 locations in 45 states.  Of the 974,223 locations in the 30,033 eligible census block 
groups (CBGs), approximately 73 percent of the locations are covered by winning bids.  While winning 
bids are for a range of performance tiers, winning bids for downstream speeds of at least 100 megabits per 
second (Mbps) cover 53 percent of these locations.  And over 99.7 percent of these locations will receive 
at least 25 Mbps downstream speeds, more than twice the 10 Mbps minimum standard for the Connect 
America Fund program.   

2. Winning bidders are required to submit a post-auction application for support (FCC Form 
683) no later than October 15, 2018.  Winning bidders that wish to assign some or all of their winning 
bids to related entities must do so by September 14, 2018, using the Divide Winning Bids process 
described below.

I. WINNING BIDDERS

3. This Public Notice summarizes the results of the auction and provides winning bidders 
with important information, including FCC Form 683 filing requirements and support disbursement 
matters.  Key information appears in the following attachments:

Attachment A: “Winning Bidders Summary” lists for each bidder: the state, the 10-year 
assigned support amount, and the number of locations assigned in 
winning bids. 

Attachment B: “State Results Summary” lists for each state with eligible areas in 
Auction 903: the total assigned support, the number of locations 
assigned, and the number of bidders with winning bids.

Attachment C: “FCC Form 683: Application for Connect America Fund Phase II 
Auction Support – Instructions.”

4. A copy of this Public Notice will be sent to each qualified bidder via overnight delivery 
to the contact person at the contact address listed in each qualified bidder’s short-form application (FCC 
Form 183).



II. AUCTION RESULTS

5. Concurrent with the release of this Public Notice, the Commission is making available 
the detailed auction results and bidding information described below. 

Online Map: An interactive visual representation of the auction results is available on 
the Auction 903 web page (www.fcc.gov/auction/903) and at 
www.fcc.gov/reports-research/maps/caf2-auction903-results/.  There are 
options for displaying all eligible areas and non-winning bids.  Clicking 
on a state or winning bid listed on the right-hand side of the map will 
zoom the map in to that area.

Results Data: An online viewer of results data and downloadable files that include the 
identities of bidders and all their submitted bids are now available in the 
FCC Auctions Public Reporting System (auctiondata.fcc.gov), for which 
there is a link on the Results tab on the Auction 903 web page 
(www.fcc.gov/auction/903/).1 

6. Additionally, the Commission will soon make available certain, previously withheld 
information submitted in the applications to participate in the auction (FCC Forms 183).  This 
information includes the state(s) and performance tier and latency combination(s) for which each 
applicant was found to be eligible and applicants’ spectrum access attachments, if any.2  The applications 
are viewable through the application search feature, which can be accessed through the Application tab on 
the Auction 903 web page.  

III. POST-AUCTION PROCEDURES

7. Under the competitive bidding rules adopted in the Phase II Auction Order, Auction 903 
winning bidders must file a post-auction application for support, also referred to as FCC Form 683, 
consistent with all requirements of the long-form application process.3  FCC Form 683 has two discrete 
parts–the Divide Winning Bids portion and the long-form application portion.  Each winning bidder is 
required to file an FCC Form 683 to become authorized to receive support.  Prior to completing the long-
form application portion, a winning bidder may divide its winning bids by assigning them to related 
entities, as described below.  If a winning bidder divides its winning bids among related entities, those 
entities will be required to file the long-form application portion of an FCC Form 683 for those winning 
bids, as described below.  A winning bidder will be responsible for completing the long-form application 
portion of FCC Form 683 for any winning bids that it does not assign to a related entity.  

1 Because bids in Auction 903 implied annual support amounts, the bids and results data in the FCC Auctions Public 
Reporting System are on an annual basis, in contrast to the 10-year total support amounts reported in Attachments A 
and B.
2 We will continue to withhold from routine public inspection responses to the technical questions in Appendix A of 
the Auction 903 Procedures Public Notice and any supporting information; financial information for which 
confidential treatment was requested under the section 0.459(a)(4) abbreviated confidential treatment process; and 
any other information subject to a request for confidential treatment that has been granted or remains pending.  See 
Connect America Fund Phase II Auction Scheduled for July 24, 2018; Notice and Filing Requirements and Other 
Procedures for Auction 903, Public Notice, 33 FCC Rcd 1428, 1475-76, 1528-29, para. 127, App. A (2018) (Auction 
903 Procedures Public Notice).
3 47 CFR § 1.21004; Connect America Fund et al., Report and Order and Further Notice of Proposed Rulemaking, 
31 FCC Rcd 5949, 6000, para. 144 (2016) (Phase II Auction Order).

http://apps.fcc.gov/auction903/map/auction_result_ext.html
https://www.fcc.gov/auction/903
http://www.fcc.gov/reports-research/maps/caf2-auction903-results/
https://auctiondata.fcc.gov/public/projects/auction903
https://auctiondata.fcc.gov/
https://www.fcc.gov/auction/903


8. Winning bidders that intend to file a long-form application covering all their 
winning bids are not required to participate in the Divide Winning Bids process.4  Any winning 
bidder that does not submit the Divide Winning Bids portion of FCC Form 683 prior to 6:00 p.m. ET on 
September 14, 2018, must file a long-form application that covers all its winning bids.  In such 
circumstances, the winning bidder must file the long-form application in its own name, be designated as 
the eligible telecommunications carrier (ETC) to serve the relevant areas, be named in the requisite 
letter(s) of credit, and fulfill the public interest obligations associated with receiving Phase II support.

A. Divide Winning Bids Portion of FCC Form 683

9. Any winning bidder that intends to assign some or all its winning bids to related entities 
must do so by submitting the Divide Winning Bids portion of the FCC Form 683 during the Divide 
Winning Bids filing window.  The Divide Winning Bids filing window will open at 10:00 a.m. Eastern 
Time (ET) on Tuesday, September 4, 2018, and close at 6:00 p.m. ET on Friday, September 14, 
2018.  During this period, a winning bidder will be able to log into the Auction Application System using 
the FCC Registration Number (FRN) that it used to file its short-form application and complete the 
Divide Winning Bids portion of FCC Form 683.  The instructions in Attachment C explain how a 
winning bidder can assign its winning bids to related entities.  

10. A winning bidder may only assign its winning bids to a related entity that is named in its 
short-form application or that was formed after the short-form application deadline (i.e., March 30, 
2018).5  The Auction Application System will not permit a winning bidder to assign its winning bids to 
another winning bidder.  A related entity is an entity that is controlled by the winning bidder or is a 
member of (or an entity controlled by a member of) a consortium/joint venture of which the winning 
bidder is a member.6  Thus, if a holding company/parent company is a winning bidder in Auction 903, the 
winning bidder may designate at least one operating company that it controls to complete the long-form 
application to receive Phase II support for some or all of the winning bids in a state.  If a consortium/joint 
venture is a winning bidder in Auction 903, the entity may designate at least one member of (or an entity 
controlled by a member of) the consortium/joint venture to complete the long-form application to receive 
Phase II support for some or all of the winning bids in a state.  

11. A winning bidder may assign winning bids to more than one entity in a single state, but it 
cannot assign a single winning bid to more than one entity.7  Thus, a winning bidder may not apportion 
among multiple entities either: 1) eligible census blocks within a winning bid for an individual census 
block group, or 2) separate census block groups within a winning package bid.  

12. Each entity that is assigned a winning bid through the Divide Winning Bids process 
is the entity that must file the long-form application portion of FCC Form 683 in its own name, be 
designated as the eligible telecommunications carrier to serve the relevant area(s), be named in the 
requisite letter(s) of credit, and fulfill the public interest obligations associated with receiving Phase 
II support.8  

13. A winning bidder that assigns some or all its winning bids to a related entity must make a 
number of certifications in the Divide Winning Bids portion of FCC Form 683.  In particular, it must 
certify and acknowledge that it:

4 Auction 903 Procedures Public Notice, 33 FCC Rcd at 1442-43, para. 37.
5 Id. at 1442, para. 37 n.75.
6 See generally id. at 1441, para. 34 (defining a controlling interest for purposes of Auction 903 “as an individual or 
entity with positive or negative de jure or de facto control”); see also 47 CFR § 1.2105(a)(4)(i) (defining de jure and 
de facto control).
7 Auction 903 Procedures Public Notice, 33 FCC Rcd at 1442, para. 37.
8 Id. at 1442-43, para. 37.



 has assigned the winning bids to related entities that were named in the short-form application or 
are newly formed, 

 will inform each entity of its filing obligation and cause each entity to submit a timely FCC Form 
683 long-form application, 

 will be at risk for default if any of the related entities do not submit a timely FCC Form 683 long-
form application, and 

 will submit a timely FCC Form 683 long-form application for any of the winning bids that it did 
not assign to another entity.

B. Obligation to Apply for Support – Long-Form Application Portion of FCC Form 
683

14. A winning bidder that retains any of its bids, as well as all entities that are assigned 
winning bids by a winning bidder, must electronically submit the long-form application portion of FCC 
Form 683 covering those bids prior to the close of the long-form application filing window.  The long-
form application filing window will open at 10:00 a.m. ET on Monday, October 1, 2018, and will 
close at 6:00 p.m. ET on Monday, October 15, 2018.  Certain additional information may be submitted 
to the Commission after this filing window closes, as described below.  The Auction Application 
System will open a filing window at 10:00 a.m. ET on Monday, October 22, 2018 to permit 
applicants to submit this additional information by the relevant deadlines.

1. Deadlines

15. Attachment C of this Public Notice provides instructions for completing the long-form 
application portion of FCC Form 683.  These instructions are consistent with the Commission’s 
requirements fully described in section 54.315(b) & (c) of the Commission’s rules and paragraphs 289 to 
316 of the Auction 903 Procedures Public Notice.9  Below is a summary of the information that must be 
submitted by the applicable application deadlines:10  

 Information due prior to 6:00 p.m. ET on October 15, 2018:

o Applicant information, including legal classification (e.g., corporation, general 
partnership, etc.), jurisdiction of formation, address, contact information, and responsible 
individual

o Whether the applicant has already been designated as an eligible 
telecommunications carrier (ETC) for all the eligible census blocks in a winning 
bid(s)11

 If the applicant has already obtained a high-cost ETC designation that covers all 
the relevant areas in a state, it should submit the required ETC documentation 
and certification letter by this deadline so that Commission staff can 
expeditiously verify the applicant’s ETC status in the state

 If the applicant has obtained a high-cost ETC designation for only some of the 
relevant areas in a state, Commission staff will not verify the applicant’s ETC 

9 47 CFR § 54.315(b), (c); Auction 903 Procedures Public Notice, 33 FCC Rcd at 1512-21, paras. 289-316; see also 
Phase II Auction Order, 31 FCC Rcd at 5986-6005, paras. 111-56.
10 As discussed in Attachment C, certain applicant information will be automatically transferred from a winning 
bidder’s short-form application (FCC Form 183) to its long-form application (FCC Form 683).
11 By February 25, 2019, the long-form applicant must obtain from all the relevant states or the Commission a high-
cost ETC designation(s) that cover its winning bid areas and upload the required documentation and a certification 
letter to its FCC Form 683.  47 CFR § 54.315(b)(5); Auction 903 Procedures Public Notice, 33 FCC Rcd at 1519, 
para. 310; Phase II Auction Order, 31 FCC Rcd at 5999, 6002-05, paras. 141, 149-56.  



status in a state until the applicant has submitted the required documentation and 
certification letter for all the relevant areas in the state 

o Whether the applicant is required to submit audited financial statements during the 
long-form application process and whether it seeks confidential treatment of those 
financial statements12

o Initial project overview(s) describing at a high-level the applicant’s intended technology 
and system design for each state with a winning bid.13  An applicant should not include 
any confidential trade secrets or commercial information in its overview(s), which will be 
made publicly available.

o Project funding description(s) that explains how necessary construction will be funded 
in each state14

o Spectrum access description(s) demonstrating that the applicant has sufficient access to 
spectrum in each state, if applicable15

o Agreement information, including information regarding any agreements relating to the 
applicant’s participation in Auction 90316

o Ownership information, including information regarding entities that have an 
ownership or other interest in the applicant and associated Commission-regulated 
businesses17

o Various certifications, including certifications regarding the applicant’s compliance 
with statutory and regulatory requirements; financial and technical qualifications; 
available funds; compliance with the relevant public interest obligations and ETC 
requirements; and spectrum access, if applicable18

16. In the Auction 903 Procedures Public Notice, the Commission adopted a deadline of 60 
days from the release of this Public Notice for long-form applicants to submit letter of credit commitment 
letters, as well as detailed technology and system design descriptions.19  We find good cause to waive this 
deadline and provide a short extension for the filing of this information.  Generally, the Commission’s 
rules may be waived for good cause shown.20  Waiver of the Commission’s rules is appropriate only if 
both: (1) special circumstances warrant a deviation from the general rule, and (2) such deviation will 
serve the public interest.21  We find that special circumstances exist because we have shifted the initial 

12 As noted below, the audited financial statements are due by February 25, 2019.  47 CFR § 54.315(b)(4); Auction 
903 Procedures Public Notice, 33 FCC Rcd at 1519-20, para. 311; Phase II Auction Order, 31 FCC Rcd at 5983-84, 
5989, paras. 102-03, 116.
13 Auction 903 Procedures Public Notice, 33 FCC Rcd at 1514, para. 299.
14 47 CFR § 54.315(b)(2)(vi); Auction 903 Procedures Public Notice, 33 FCC Rcd at 1518, para. 306; Phase II 
Auction Order, 31 FCC Rcd at 5989, para. 116.
15 Auction 903 Procedures Public Notice, 33 FCC Rcd at 1518-19, paras. 307-08.
16 Id. at 1485, para. 162.
17 47 CFR §§ 1.2112(a), 54.315(b)(2)(i).
18 See, e.g., 47 CFR § 54.315(b)(2)(ii), (iii), (v), (vii); Auction 903 Procedures Public Notice, 33 FCC Rcd at 1513-
14, 1518, 1519, paras. 292-97, 306, 308.
19 Auction 903 Procedures Public Notice, 33 FCC Rcd at 1514, 1519, paras. 300, 309. 
20 47 CFR § 1.3.
21 See Northeast Cellular Tel. Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990) (citing WAIT Radio v. FCC, 418 
F.2d 1153, 1157-59 (D.C. Cir. 1969), cert. denied, 93 S. Ct. 461 (1972)). 



post-auction filing deadline to allow for the Divide Winning Bids portion of FCC Form 683 and we 
cannot immediately open another filing window for the information due by the 60-day deadline due to 
administrative reasons.22  We conclude that it serves the public interest to extend the deadline to provide 
long-form applicants with sufficient time to submit this information after the filing window re-opens at 
10:00 a.m. ET on Thursday, October 22, 2018, and before the deadline of 6:00 p.m. ET on November 5, 
2018.  Because we are only extending the 60-day deadline by a week and are not adjusting the final 180-
day long-form application deadline, we expect that this extension will not materially delay our efforts to 
authorize applicants for support.  Accordingly, we find the public interest benefits outweigh any potential 
harm.

 Information due prior to 6:00 p.m. ET on November 5, 2018:

o Letter of credit commitment letter(s) for each applicable state from a qualified bank 
committing to issue an irrevocable stand-by letter of credit to the long-form applicant in 
the required form that covers the first year of support (at a minimum)23  

o Detailed technology and system design description(s) for each applicable state, 
including a network diagram certified by a professional engineer; paragraphs 298 to 305 
of the Auction 903 Procedures Public Notice provide detailed guidance on how an 
applicant can successfully meet this requirement24

 The professional engineer must certify that he or she has reviewed the network 
diagram and that the network is capable of delivering, to at least 95 percent of the 
required number of locations in each relevant state, voice and broadband service 
that meets the requisite performance requirements25

 While it is not necessary that the professional engineer certifying the network 
diagram have a Professional Engineer license, the certification should describe 
the professional engineer’s qualifications such that the certifier’s expertise is 
apparent

 Information due prior to 6:00 p.m. ET on February 25, 2019:

o Documentation of high-cost ETC designation(s) in all areas where the applicant will 
receive support, as described in paragraph 310 of the Auction 903 Procedures Public 
Notice.26  An applicant should also upload a .csv file of the census blocks that are 
included in the ETC designation order, if applicable. 

22 Auction 903 Procedures Public Notice, 33 FCC Rcd at 1512, para. 290 (noting that the original initial long-form 
application filing deadline was “[u]nless otherwise provided by public notice, within 10 business days after release 
of the Auction 903 closing public notice”).
23 47 CFR § 54.315(b)(3); Auction 903 Procedures Public Notice, 33 FCC Rcd at 1519, para. 309; Phase II Auction 
Order, 31 FCC Rcd at 5997, para. 134.  At a minimum, the letter must provide the dollar amount of the letter of 
credit and the issuing bank’s agreement to follow the terms and conditions of the Commission’s model letter of 
credit in Appendix B of the Phase II Auction Order.  Phase II Auction Order, 31 FCC Rcd at 6045-49, App. B.  The 
requirements for a qualified bank are described in detail in the Phase II Auction Order and section 54.315(c) of the 
Commission’s rules.  47 CFR § 54.315(c)(2); Phase II Auction Order, 31 FCC Rcd 5992-97, paras. 126-33.
24 47 CFR § 54.315(b)(2)(iv); Auction 903 Procedures Public Notice, 33 FCC Rcd at 1514-18, paras. 298-305.  
25 47 CFR § 54.315(b)(2)(iv); Auction 903 Procedures Public Notice, 33 FCC Rcd at 1514, para. 298; Phase II 
Auction Order, 31 FCC Rcd at 5987-88, para. 114.
26 47 CFR § 54.315(b)(5); Auction 903 Procedures Public Notice, 33 FCC Rcd at 1519, para. 310; Phase II Auction 
Order, 31 FCC Rcd at 5999, para. 141.



o ETC certification letter(s) from an officer of the applicant certifying that the long-form 
applicant’s ETC designation(s) covers all the areas where the applicant will receive 
support27

o If not provided with the FCC Form 183 short-form application by the long-form applicant 
or a related entity,28 financial statements from the prior fiscal year (i.e., 2017) that 
have been audited by an independent certified public accountant, including the audit 
opinion, balance sheets, net income, and cash flow statements29  

 The applicant must submit the audited financial statements of the entity that 
submitted its unaudited financial statements in the relevant FCC Form 183 short-
form application or its own audited financial statements30  

 Any applicant that fails to submit the audited financial statements as required by 
this deadline will be subject to a base forfeiture of $50,000, which will be subject 
to adjustment upward or downward as appropriate based on criteria set forth in 
the Commission’s forfeiture guidelines31

17. Timely submitted applications will be reviewed by Commission staff for completeness 
and compliance with the Commission’s rules and to determine if the long-form applicant has 
demonstrated that it is technically and financially qualified to fulfill its Phase II public interest obligations 
if authorized to receive support.  Commission staff will notify a long-form applicant if additional 
information is required.  If the application and the information with respect to each winning bid in a 
particular state is complete and the long-form applicant has demonstrated that it is technically and 
financially qualified, WCB will release a public notice identifying the applicant and the winning bids for 
which the Commission is ready to authorize Phase II support.32  If a long-form applicant ultimately fails 
to provide all the required information or demonstrate that it is technically and financially qualified, WCB 
will release a public notice identifying the applicant and the winning bids that are considered in default.33

 If not already provided, the applicant will have 10 business days from the release of the public 
notice indicating that the Commission is ready to authorize support to submit:

o Irrevocable standby letter(s) of credit for each state where the long-form applicant will 
be authorized to receive support.  Long-form applicants should carefully review the letter 

27 47 CFR § 54.315(b)(5); Auction 903 Procedures Public Notice, 33 FCC Rcd at 1519, para. 310; Phase II Auction 
Order, 31 FCC Rcd at 5999, para. 141.  
28 In this context, a related entity means the long-form applicant’s parent/holding company or, if the long-form 
applicant is a member of a consortium or joint venture, the member of the consortium or joint venture that submitted 
financial statements with the short-form application.
29 47 CFR § 54.315(b)(4); Auction 903 Procedures Public Notice, 33 FCC Rcd at 1519-20, para. 311; Phase II 
Auction Order, 31 FCC Rcd at 5983-84, 5989, paras. 102-03, 116.  
30 Accordingly, if the long-form applicant is a member of a consortium, it should submit the audited financial 
statements of the consortium member that submitted its unaudited financial statements in FCC Form 183.  If the 
long-form applicant is an operating company of a holding company that filed a FCC Form 183 on behalf of the long-
form applicant, the long-form applicant should submit the audited financial statements of the holding company.  A 
long-form applicant also has the option of filing its own audited financial statements instead. 
31 Auction 903 Procedures Public Notice, 33 FCC Rcd at 1519-20, para. 311; Phase II Auction Order, 31 FCC Rcd 
at 5984-85, paras. 103-05; 47 U.S.C. § 503(b)(2)(B); 47 CFR § 1.80(b)(8), note to paragraph (b)(8). 
32 47 CFR § 54.315(b)(6)(v).
33 A long-form applicant that defaults on a winning bid in a state may still be authorized to receive support for its 
remaining winning bids in that state.



of credit requirements in section 54.315(c) of the Commission’s rules and in the Phase II 
Auction Order,34 which are summarized below:

 The letter(s) of credit must cover the first year of support for the state, at a 
minimum.35  An applicant may obtain multiple letters of credit to cover all the 
bids in the state, but compliance with service milestones will be reviewed on a 
state-wide basis.  Accordingly, if a long-form applicant chooses to obtain a letter 
of credit for each of its bids that are located in a state and defaults, a draw on all 
the letters of credit covering all of the bids in the state will be authorized.36

 The letter(s) of credit must be issued in substantially the same form as set forth in 
the model letter of credit provided in Appendix B of the Phase II Auction Order37

 The long-form applicant must be the entity that is named in the letter(s) of 
credit38

 The letter(s) of credit must be issued by a qualified bank.  The issuing bank 
eligibility requirements are described in section 54.315(c)(2) of the 
Commission’s rules and in paragraphs 126 to 133 of the Phase II Auction 
Order.39 

 Before a support recipient can receive its next year’s support and each year’s 
support thereafter, it must modify, renew, or obtain a new letter of credit to 
ensure that it is valued at a minimum at the total amount of support that has 
already been disbursed plus the amount of support that is going to be provided in 
the next year, subject to certain reductions when the support recipient has 
substantially met its service milestones40  

 The letter(s) of credit must remain open until the support recipient has certified 
that is has met the final service milestone and the Universal Service 
Administrative Company (USAC) has verified that the build out obligation has 
been fulfilled41

o Letter of Credit Bankruptcy Opinion Letter(s) from legal counsel regarding the 
treatment of the letter(s) of credit or its proceeds in a bankruptcy proceeding42

34 47 CFR § 54.315(c); Phase II Auction Order, 31 FCC Rcd at 5989-99, 6045-49, paras. 119-40, App. B.
35 47 CFR § 54.315(c)(1); Phase II Auction Order, 31 FCC Rcd at 5997, para. 135.
36 Phase II Auction Order, 31 FCC Rcd at 5991, para. 122 & n.242.
37 Id. at 6045-49, App. B.
38 Auction 903 Procedures Public Notice, 33 FCC Rcd at 1443, para. 37.
39 47 CFR § 54.315(c)(2); Phase II Auction Order, 31 FCC Rcd 5992-97, paras. 126-33.
40 47 CFR § 54.315(c)(1); Phase II Auction Order, 31 FCC Rcd at 5991, 5997, paras. 122, 135.  Once an Auction 
903 support recipient has met its 60 percent service milestone, its letter of credit may be valued at 90 percent of the 
total support amount already disbursed plus the amount that will be disbursed in the coming year.  Once an Auction 
903 support recipient has met its 80 percent service milestone, its letter of credit may be valued at 60 percent of the 
total support amount already disbursed plus the amount that will be disbursed in the coming year.  See Connect 
America Fund et al., Order on Reconsideration, 33 FCC Rcd 1380, 1405, para. 64 (2018) (Phase II Auction 
Reconsideration Order); Phase II Auction Order, 31 FCC Rcd at 5997-98, para. 136.
41 47 CFR § 54.315(c)(1); Phase II Auction Order, 31 FCC Rcd at 5991, para. 123.
42 47 CFR § 54.315(c)(3); Auction 903 Procedures Public Notice, 33 FCC Rcd at 1520, para. 313; Phase II Auction 
Order, 31 FCC Rcd at 5992, para. 125.



18. Once Commission staff has determined that a long-form application is complete and the 
long-form applicant is financially and technically qualified, and the letter(s) of credit and accompanying 
opinion letter(s) have been received and approved, WCB will issue a public notice announcing the 
authorization of support for the winning bid(s) and directing USAC to begin disbursing support.43  USAC 
will issue a new study area code to each long-form applicant for each state in which it is authorized to 
receive support.  Long-form applicants will be notified of the new study area code prior to the 
authorization for support along with procedures for disbursing support.  Monthly support disbursements 
will begin shortly after the authorization public notice has been released.

19. If an applicant is not authorized to receive support for a winning bid, it will be in default 
and subject to forfeiture for that winning bid as described below.

2. Forfeiture in the Event of Default

20. As described in the Phase II Auction Order,44 winning bidders or long-form applicants 
that have been assigned winning bids during the Divide Winning Bids stage will be subject to a forfeiture 
in the event of a default.  A winning bidder or long-form applicant will be considered in default and will 
be subject to forfeiture if it fails to timely file a long-form application, fails to meet the document 
submission deadlines, is found ineligible or unqualified to receive Phase II support, and/or otherwise 
defaults on its winning bids or is disqualified for any reason prior to the authorization of support.  Any 
such determination shall be final, and a winning bidder or long-form applicant shall have no opportunity 
to cure through additional submissions, negotiations, or otherwise.

21. In the event of an auction default, a base forfeiture per violation of $3,000 may be 
imposed.45  So that this base forfeiture amount is not disproportionate to the amount of a winning bidder’s 
bid, the Commission has limited the total base forfeiture to five percent of the bidder’s total assigned 
support for the bid for the support term.46  Notwithstanding this limitation, the total base forfeiture will 
also be subject to adjustment upward or downward based on the criteria set forth in the Commission’s 
forfeiture guidelines.47  A violation is defined as any form of default with respect to the minimum 
geographic unit eligible for bidding.48  In other words, there shall be separate apparent violations for each 
census block group assigned in a bid.  

C. General FCC Form 683 Information

22. For both the Divide Winning Bids and long-form application portions of FCC Form 683, 
the application may be filed at any time after the relevant filing window opens until the filing window 
closes.  Applicants are strongly encouraged to file early and are responsible for allowing adequate time 

43 47 CFR § 54.315(b)(6)(vi).
44 Phase II Auction Order, 31 FCC Rcd at 6000-01, paras. 143-45; Auction 903 Procedures Public Notice, 33 FCC 
Rcd at 1520-21, paras. 314-15.
45 Phase II Auction Order, 31 FCC Rcd at 6000, para. 143; Auction 903 Procedures Public Notice, 33 FCC Rcd at 
1521, para. 315.
46 Phase II Auction Order, 31 FCC Rcd at 6000-01, para. 144; Auction 903 Procedures Public Notice, 33 FCC Rcd 
at 1521, para. 315.  This would occur in situations where the dollar amount associated with the bid is low.  For 
example, assume Bidder A’s winning bid includes 100 CBGs for $100,000 over the 10-year support term.  We may 
impose a base forfeiture of $5,000 (5 percent of $100,000) because otherwise the base forfeiture would be $300,000 
($3,000 x 100 CBGs), which is three times the entire bid amount.  In contrast, if Bidder B’s winning bid includes 
100 CBGs for $7,000,000 over the support term, we may impose a base forfeiture of $300,000 ($3,000 x 100 
CBGs), which is 4.3 percent of the total bid.
47 See 47 U.S.C. § 503(b)(2)(B); 47 CFR § 1.80(b)(8), note to paragraph (b)(8); Phase II Auction Order, 31 FCC 
Rcd at 6000-01, para. 143; Auction 903 Procedures Public Notice, 33 FCC Rcd at 1521, para. 315.
48 Phase II Auction Order, 31 FCC Rcd at 6000, para. 144; Auction 903 Procedures Public Notice, 33 FCC Rcd at 
1521, para. 315.



for filing their applications.  Applications can be updated or amended multiple times until the relevant 
filing window closes.  

23. A winning bidder and/or long-form applicant must always click on the CERTIFY & 
SUBMIT button on the “Certify & Submit” screen to successfully submit its FCC Form 683 and any 
modifications; otherwise, the application or changes to the application will not be received or reviewed by 
Commission staff.  If a winning bidder or long-form applicant needs guidance or encounters technical 
difficulties in filing FCC Form 683, it may contact FCC Auctions Technical Support using the 
information in the Contact section, below.    

D. Maintaining Accuracy of Information

24. Each long-form applicant must make all changes to its information in the Auction 
Application System using FCC Form 683.  With the release of this Public Notice, long-form applicants 
are no longer required to maintain the accuracy and completeness of information furnished in their FCC 
Form 183 applications.

25. A long-form applicant will be permitted to make minor modifications to its application 
after the deadline for submitting applications.49  Minor modifications include correcting typographical 
errors and supplying non-material information that was inadvertently omitted or not available at the time 
the application was submitted.50  If a long-form applicant makes a major modification to its application, 
the application will be denied.51  In such an event, the long-form applicant will be subject to forfeiture.  
Major modifications include, but are not limited to, any changes in the ownership of the long-form 
applicant that constitute an assignment or transfer of control, any changes in the identity of the long-form 
applicant, or any changes in the required certifications.52 

E. Public Availability of FCC Form 683 Information

26. Information submitted in FCC Form 683 will generally be publicly available after 
Commission staff completes its review.  Accordingly, a long-form applicant should take care not to 
include any unnecessary sensitive information, such as Taxpayer Identification Numbers or Social 
Security Numbers, in its application.  However, consistent with the Commission’s limited information 
procedures in place for Auction 903, certain information will be withheld from routine public inspection 
even after support is authorized.  

27. Information related to a long-form applicant’s detailed technology and system design 
description and its project funding description will be treated as confidential and will be withheld from 
public inspection.53  The Commission will treat long-form applicants that submit this information as 
having made a request to treat this information as confidential trade secrets and/or commercial 
information.  As such, a long-form applicant need not submit a separate section 0.459 confidentiality 
request for this information with its FCC Form 683.  

28. Moreover, a long-form applicant may request confidential treatment of its audited 
financial statements directly on FCC Form 683, using an abbreviated process under section 0.459(a)(4) of 

49 47 CFR § 54.315(b)(6)(iii).
50 Id. 
51 Id. § 54.315(b)(6)(iv).
52 Id.
53 Id. § 0.459; Auction 903 Procedures Public Notice, 33 FCC Rcd at 1515, paras. 300 n.447 & 306 n.499.  A long-
form applicant’s high-level initial project overview will be made publicly available.  Id. at 1514, para. 299.



the Commission’s rules.  The applicant need not submit a separate section 0.459 confidentiality request 
with its FCC Form 683.54

29. Nevertheless, if a request for public inspection under section 0.461 is made for the long-
form applicant’s audited financial statements, detailed technology and system design description, or 
project funding description, the long-form applicant will be notified and then must justify the continued 
confidential treatment of the information if it objects to the disclosure.55  

30. A long-form applicant may include with its FCC Form 683 a request that any other 
information submitted in its application not be made routinely available for public inspection following 
the procedures set forth in section 0.459 of the Commission’s rules.56  Requests for confidential treatment 
of information other than that discussed above will not be routinely granted.

IV. OTHER IMPORTANT INFORMATION

A. Maintaining Prohibition on Certain Communications

31. Section 1.21002 of the Commission’s rules provides that, subject to specified exceptions, 
after the deadline for filing a short-form application, an applicant “is prohibited from communicating with 
any other applicant in any manner the substance of its own, or one another’s, or any competing 
applicant’s bids or bidding strategies, until after the post-auction deadline for winning bidders to submit 
applications for support.”57  As explained more fully in the Auction 903 Procedures Public Notice, this 
prohibition took effect as of the short-form application filing deadline, i.e., March 30, 2018, at 6:00 p.m. 
ET, and extends until the deadline for filing the long-form application portion of FCC Form 683, i.e., 
October 15, 2018, at 6:00 p.m. ET.58

32. This prohibition applies to all short-form applicants regardless of whether such 
applicants became qualified bidders or actually bid.59  We also emphasize that, for purposes of this 
prohibition, an “applicant” includes the entity filing the application, each entity capable of controlling the 
applicant, and each entity that may be controlled by the applicant or by an entity capable of controlling 
the applicant.60 

33. The prohibition of “communicating in any manner” includes public disclosures, private 
communications, and indirect or implicit communications, as well as express statements of bids and 
bidding strategies.61  Consequently, an applicant must take care to determine whether its auction-related 
communications may reach another applicant.

54 47 CFR § 0.459(a)(4).  To ensure that the particular information is afforded such treatment, in both cases, a long-
form applicant must upload the information to FCC Form 683 using the appropriate attachment “type” as described 
in the instructions in Attachment C.
55 Id. § 0.461
56 Id. § 0.459.
57 Id. § 1.21002(b).  
58 See Auction 903 Procedures Public Notice, 33 FCC Rcd at 1477, para. 134.
59 An entity that submits an application becomes an “applicant” under the rule at the application filing deadline and 
that status does not change based on subsequent developments.  See, e.g., Star Wireless, LLC v. FCC, 522 F.3d 469 
(D.C. Cir. 2008) (section 1.2105(c) applies to applicants regardless of whether they are qualified to bid).  Thus, an 
auction applicant that does not correct deficiencies in its application, or does not otherwise become qualified, 
remains an “applicant” for purposes of the rule and remains subject to the prohibition on certain communications 
until the long-form application filing deadline.
60 47 CFR § 1.21002(a).
61 Id.; see generally Updating Part 1 Competitive Bidding Rules, Report and Order et al., 30 FCC Rcd 7493, 7577, 
para. 199 (2015) (explaining that similar section 1.2105(c) language prohibiting communicating bids or bidding 
strategies “in any manner” bars “communicating bids or bidding information, either directly or indirectly”); Cascade 



B. High-Cost Eligible Telecommunications Carrier Designations

34. As noted above, by February 25, 2019, the long-form applicant must have obtained a 
high-cost ETC designation(s) from all the relevant states or the Commission that covers its winning bid 
areas and must submit the required documentation and a certification letter(s) from an officer.62  Long-
form applicants subject to state jurisdiction must petition the relevant state commissions for ETC 
designation and should follow state rules and requirements to apply for designation(s).63  Long-form 
applicants not subject to state jurisdiction must petition the Commission for designation(s) as described in 
the Auction 903 ETC Public Notice.64

35. In the event a long-form applicant determines that it will be unable to obtain the 
necessary ETC designations within 180 days, it should upload a petition for waiver of the deadline to its 
FCC Form 683.  The Commission has found that it would be appropriate to waive the 180-day timeframe 
if the long-form applicant is able to demonstrate that it has engaged in good faith efforts to obtain an ETC 
designation, but the proceeding is not yet complete.65  A waiver of the 180-day deadline would be 
appropriate if, for example, an entity has an ETC application pending with a state and the state’s next 
scheduled meeting at which it would consider the ETC application will occur after the 180-day window.  
When considering waivers of the 180-day timeframe for obtaining ETC designation, we will presume that 
an entity acted in good faith if the entity files its ETC application within 30 days of the release of this 
Public Notice.66

C. Public Interest Obligations and Annual Reporting Requirements

36. To ensure that Phase II support meets the Commission’s public interest objectives, a 
long-form applicant that has received notice from the Commission that it is authorized to receive Phase II 
support will be subject to a variety of obligations, including service requirements, service milestones, 
reporting, and record retention requirements.67  This includes the requirement that Auction 903 support 
recipients test and certify compliance with the relevant performance requirements in accordance with the 
uniform framework to measure and report on performance that was adopted by WCB, WTB, and the 
Office of Engineering and Technology.68 

37. An Auction 903 support recipient will be subject to non-compliance measures if it fails or 
is unable to meet the service milestones or other service requirements, or fails to fulfill any other term or 
condition of Phase II support.69  As described in the December 2014 Connect America Order, the Phase II 
Auction Order, and the CAF Performance Measures Order, these measures will scale with the extent of 
(Continued from previous page)  
Access, L.L.C., Forfeiture Order, 28 FCC Rcd 141, 144, para. 7 (EB 2013) (rejecting argument that the 
communication was not prohibited because it did not reveal the “substance” of Cascade’s bids or bidding strategies).
62 47 CFR § 54.315(b)(5); Auction 903 Procedures Public Notice, 33 FCC Rcd at 1519, para. 310. 
63 47 U.S.C. § 214(e)(2).  
64 47 U.S.C. § 214(e)(6); WCB Reminds Connect America Fund Phase II Auction Applicants of the Process for 
Obtaining a Federal Designation as an Eligible Telecommunications Carrier, WC Docket Nos. 09-197, 10-90, 
Public Notice, DA 18-714 (WCB July 10, 2018).  As described in the public notice, the Commission places the 
burden of proof upon the petitioner seeking a Commission ETC designation to demonstrate that the Commission has 
jurisdiction.  Id. at 1-2.
65 Phase II Auction Order, 31 FCC Rcd at 6002-03, paras. 152-53.
66 Id.
67 See, e.g. 47 CFR §§ 54.309, 54.310(c), 54.313, 54.314, 54.316, 54.320; Auction 903 Procedures Public Notice, 33 
FCC Rcd at 1433-36, 1473, paras. 12-17, 121 (providing a high-level summary of the relevant public interest 
obligations and high-cost ETC obligations). 
68 Connect America Fund, WC Docket No. 10-90, Order, DA 18-710 (WCB/WTB/OET July 6, 2018) (CAF 
Performance Measures Order).
69 47 CFR §§ 54.315(c)(4), 54.320.  



non-compliance, and include additional reporting, withholding of support, support recovery, and drawing 
on the support recipient’s letter of credit if the support recipient cannot pay back the relevant support by 
the applicable deadline.70  A support recipient may also be subject to other sanctions for non-compliance 
with the terms and conditions of Phase II support, including, but not limited to, the Commission’s existing 
enforcement procedures and penalties, potential revocation of ETC designations, and suspension or 
debarment.71

D. Location Total and Support Adjustment Process

38. If a Phase II support recipient cannot identify enough locations in the eligible census 
blocks in its winning bids to meet its statewide obligation, it will have one year from the release of this 
Public Notice to file evidence of the total number of locations in those census blocks, including 
geolocation data of all the locations it was able to identify.72  The support recipient’s filing will be subject 
to review and comment by relevant stakeholders and an audit.  If the support recipient demonstrates that 
the number of actual, on-the-ground locations is lower than the number estimated by the Connect 
America Cost Model, its state location total will be adjusted, and its support will be reduced on a pro rata 
basis.73  If a support recipient finds that the number of actual locations has increased, its location total and 
support will not be increased.74  We will release a public notice seeking comment on the implementation 
of this process.

E. Return of SecurID® Tokens

39. The SecurID® tokens distributed to qualified bidders were tailored to Auction 903 and 
will not work for future auctions.  Each bidder should return its SecurID® tokens to the Commission for 
recycling.  The Commission will send each bidder, along with the copy of this Public Notice, a pre-
addressed, stamped envelope for returning the SecurID® tokens.  

F. Contact Information

40. For further information, contact:

Technical Support
Electronic Filing
Auction Application System and CAF II Bidding 
System (Hardware/Software Issues)

FCC Auctions Technical Support Hotline
(877) 480-3201, option nine; or (202) 414-1250
(202) 414-1255 (TTY)
Hours of service: 8:00 a.m. – 6:00 p.m. ET,
Monday through Friday 

Press Information Mark Wigfield, (202) 418-0253

70 Id. §§ 54.315(c)(4), 54.320; CAF Performance Measures Order at 23-25, paras. 60-67; Phase II Auction Order, 
31 FCC Rcd at 6016-18, paras. 189-94; Connect America Fund et al., Report and Order, 29 FCC Rcd 15644, 15694-
701, paras. 142-57 (2014) (December 2014 Connect America Order).
71 47 CFR § 54.320(c); Phase II Auction Order, 31 FCC Rcd at 6018, para. 194.
72 Phase II Auction Reconsideration Order, 33 FCC Rcd at 1389-91, paras. 23-28.
73 Id. at 1389, para. 23.
74 Id. at 1390, para. 26.



General Universal Service Information Wireline Competition Bureau,
Telecommunications Access Policy Division
Alex Minard
Heidi Lankau
Katie King
(202) 418-7400

Auction 903 Information
General Auction Information, Process, and 
Procedures

Post-Auction Rules, Policies, and Regulations

Auctions and Spectrum Access Division 
(717) 338-2868

Rural Broadband Auctions Task Force
Chelsea Fallon, (202) 418-7991
Kirk Burgee, (202) 418-1599
Nathan Eagan, (202) 418-0991

Wireless Telecommunications Bureau
Auctions and Spectrum Access Division 
Mark Montano
(202) 418-0660

Small Businesses
Additional information for small and 
disadvantaged businesses

Office of Communications Business 
Opportunities
(202) 418-0990
http://www.fcc.gov/ocbo/

Accessible Formats
Braille, large print, electronic files, or 
audio format for people with disabilities

Consumer and Governmental Affairs Bureau
(202) 418-0530 or (202) 418-0432 (TTY)
fcc504@fcc.gov

FCC Internet Sites http://www.fcc.gov
www.fcc.gov/auction/903

- FCC -
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PUBLIC NOTICE
Federal Communications Commission
445 12th St., S.W.
Washington, D.C. 20554

News Media Information 202 / 418-0500
Internet: https://www.fcc.gov

TTY: 1-888-835-5322

DA 19-126
February 27, 2019

CONNECT AMERICA FUND PHASE II AUCTION SUPPORT 
FOR 962 WINNING BIDS READY TO BE AUTHORIZED

Listed Auction 903 Long-Form Applicants Must Submit Letters of Credit and
Legal Counsel’s Opinion Letters by March 13, 2019

AU Docket No. 17-182
WC Docket No. 10-90

By this Public Notice, the Rural Broadband Auctions Task Force, Wireline Competition Bureau, 
and the Office of Economics and Analytics announce they are ready to authorize Connect America Fund 
Phase II auction (Auction 903) support for the Auction 903 winning bids identified in Attachment A of 
this Public Notice.  To be authorized to receive the total 10-year support amounts listed in Attachment A, 
the long-form applicants identified in that attachment are required to submit acceptable irrevocable stand-
by letter(s) of credit and Bankruptcy Code opinion letter(s) from their legal counsel for each state where 
they have winning bids that are ready to be authorized in accordance with the instructions provided below 
by the applicable deadline – prior to 6:00 p.m. ET on Wednesday, March 13, 2019.

On August 28, 2018, we announced that there were 103 winning bidders in the auction and 
established the deadlines for winning bidders to submit their long-form applications for Connect America 
Fund Phase II support.1  On October 30, 2018, after an opportunity for winning bidders to assign some or 
all of their winning bids to related entities, we announced that there were 134 long-form applicants.2  We 
have reviewed the long-form applications associated with each of the winning bids identified in 
Attachment A.  Based on the representations and certifications in each relevant long-form application, we 
are prepared to authorize support, subject to submission of the required letter(s) of credit and Bankruptcy 
Code opinion letter(s), for each of the winning bids identified in Attachment A.3

Commission staff is reviewing information that is submitted with long-form applications on a 
rolling basis.  Accordingly, a long-form applicant that was not included in this Public Notice but that has 
submitted all of the required information will be included in a future Public Notice once Commission 
staff finalizes its review of the long-form application.

Pursuant to Section 54.315(b)(6)(v) of the Commission’ rules, no later than 10 business days after 
we release a public notice identifying long-form applicants that may be authorized to receive Connect 
America Fund Phase II auction support, such long-form applicants must submit an irrevocable stand-by 
letter(s) of credit, issued in substantially the same form as set forth in the model letter of credit provided 

1 Connect America Fund Phase II Auction (Auction 903) Closes; Winning Bidders Announced; FCC Form 683 Due 
October 15, 2018, AU Docket No. 17-182, WC Docket No. 10-90, Public Notice, DA 18-887 (WTB and WCB Aug. 
28, 2018) (Auction 903 Closing Public Notice).
2 134 Long-Form Applicants in the Connect America Fund Phase II Auction (Auction 903), AU Docket No. 17-182, 
WC Docket No. 10-90, Public Notice, DA 18-1113 (WTB and WCB Oct. 30, 2018). 
3 See 47 CFR § 54.315(b)(6)(v). 

https://www.fcc.gov
https://www.fcc.gov


Federal Communications Commission DA 19-126

2

in Appendix B of the Phase II Auction Order4 by a bank that is acceptable to the Commission.5   A 
separate letter(s) of credit must be submitted for each state where the long-form applicant has winning 
bids that are ready to be authorized in an amount equal to at least the first year of support in the state.6  
Before a support recipient can receive its next year’s support and each year’s support thereafter, it must 
modify, renew, or obtain a new letter of credit to ensure that it is valued at a minimum at the total amount 
of support that has already been disbursed plus the amount of support that is going to be provided in the 
next year, subject to certain reductions when the support recipient has substantially met its service 
milestones.7

An applicant may obtain multiple letters of credit to cover all the bids in the state, but compliance 
with service milestones will be reviewed on a state-wide basis.  Accordingly, if a long-form applicant 
chooses to obtain a letter of credit for each of its winning bids in a state and defaults, a draw on all of the 
letters of credit covering all of the bids in the state will be authorized.8

In addition, a long-form applicant is required to provide with the letter of credit an opinion letter 
from legal counsel clearly stating, subject only to customary assumptions, limitations, and qualifications, 
that, in a proceeding under the Bankruptcy Code, the bankruptcy court would not treat the letter of credit 
or proceeds of the letter of credit as property of the long-form applicant’s bankruptcy estate, or the 
bankruptcy estate of any other bidder-related entity requesting issuance of the letter of credit, under 
section 541 of the Bankruptcy Code.9  

By future public notice, we will authorize support for specific winning bids for which all 
requirements, including submission of the letter of credit and opinion letter, have been met.  

Details concerning the next steps are set forth below.

Instructions for Submission of Letter of Credit and Opinion Letter

Long-form applicants identified in Attachment A of this Public Notice must submit a letter(s) of 
credit and opinion letter(s) for each state where it has winning bids identified in Attachment A.  The 
minimum amount of the first letter of credit for each state is determined by adding up the first year of 
support listed in Attachment A for each winning bid in the state.  The letter(s) of credit and opinion 
letter(s) submitted to the Universal Service Administrative Company (USAC) must reference the relevant 
study area code as listed in Attachment A. 

4 Connect America Fund et al., Report and Order and Further Notice of Proposed Rulemaking, 31 FCC Rcd 5949, 
6045-49, App. B (2016) (Phase II Auction Order).
5 The Commission’s rules list specific requirements for a bank to be acceptable to the Commission to issue the letter 
of credit.  Those requirements vary for United States banks and non-U.S. banks.  See 47 CFR § 54.315(c)(2); Phase 
II Auction Order, 31 FCC Rcd at 5992-97, paras. 126-33.
6 Phase II Auction Order, 31 FCC Rcd at 5991, para. 122. 
7 47 CFR § 54.315(c)(1); Phase II Auction Order, 31 FCC Rcd at 5991, 5997, paras. 122, 135.  Once an Auction 
903 support recipient has met its 60 percent service milestone, its letter of credit may be valued at 90 percent of the 
total support amount already disbursed plus the amount that will be disbursed in the coming year.  Once an Auction 
903 support recipient has met its 80 percent service milestone, its letter of credit may be valued at 60 percent of the 
total support amount already disbursed plus the amount that will be disbursed in the coming year.  See 47 CFR § 
54.315(c)(1); Connect America Fund et al., Order on Reconsideration, 33 FCC Rcd 1380, 1405, para. 64; Phase II 
Auction Order, 31 FCC Rcd at 5997-98, para. 136.
8 Phase II Auction Order, 31 FCC Rcd at 5991, para. 122 & n.242.
9 11 U.S.C. § 541; 47 CFR § 54.315(c)(3); Phase II Auction Order, 31 FCC Rcd at 5992, para. 125; Connect 
America Fund Phase II Auction Scheduled for July 24, 2018; Notice and Filing Requirements and Other Procedures 
for Auction 903, Public Notice, 33 FCC Rcd 1428, 1520, para. 313 (2018) (Auction 903 Procedures Public Notice).
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The original of the letter of credit and opinion letter must be submitted to USAC by the 
applicable deadline –prior to 6:00 p.m. ET on Wednesday, March 13, 2019, at the following address:  
Universal Service Administrative Company (USAC), High Cost Program, CAF Phase II Auction LOC, 
700 12th Street, NW, Suite 900, Washington, DC 20005.  We recommend that each long-form applicant 
send the originals of both the letter of credit and the opinion letter by means of delivery requiring 
signature.  These documents may be sent to the attention of Joanne Kim.

A copy of the letter of credit and opinion letter must also be submitted in the FCC Auction System 
by the applicable deadline—prior to 6:00 p.m. ET on Wednesday, March 13, 2019.  An applicant must 
provide this required information in two attachments.  The letter of credit attachment should be uploaded 
using the “Letter of Credit” attachment type, and the opinion letter attachment should be uploaded using 
the “Letter of Credit Opinion Letter” attachment type.  Each attachment must be uploaded within the 
applicant’s long-form application to each relevant winning bid identified in Attachment A of this public 
notice.  Such attachments will be treated as confidential trade secrets and/or commercial information and 
withheld from routine public inspection.10  As such, a long-form applicant need not submit a separate 
section 0.459 confidentiality request for this information with its FCC Form 683.11

Any long-form applicant identified in Attachment A that fails to file the required documents12 for 
any of the identified winning bids by the applicable deadline – prior to 6:00 p.m. ET on Wednesday, 
March 13, 2019 – will be in default on such bid(s) and subject to forfeiture.13  

Further Information Contact:

Technical Support
Electronic Filing
Auction Application System and CAF II Bidding 
System (Hardware/Software Issues)

FCC Auctions Technical Support Hotline
(877) 480-3201, option nine; or (202) 414-1250
(202) 414-1255 (TTY)
Hours of service: 8:00 a.m. – 6:00 p.m. ET,
Monday through Friday 

Press Information Mark Wigfield, (202) 418-0253

10 If a request for public inspection under section 0.461 is made for the long-form applicant’s letter of credit or 
attorney opinion letter, the long-form applicant will be notified and then must justify the continued confidential 
treatment of the information if it objects to the disclosure.  47 CFR §§ 0.459, 0.461.
11 47 CFR § 0.459.
12 47 CFR § 54.313(b)(6)(v).
13 Phase II Auction Order, 31 FCC Rcd at 6000-01, paras. 143-45; Auction 903 Procedures Public Notice, 33 FCC 
Rcd at 1520-21, paras. 314-15; Auction 903 Closing Public Notice at 9-10.
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General Universal Service Information Wireline Competition Bureau,
Telecommunications Access Policy Division
Alexander Minard
Lauren Garry
Katie King
Heidi Lankau
(202) 418-7400

Universal Service Administrative Company
Joanne Kim
(202) 263-1600

Auction 903 Information
General Auction Information, Process, and 
Procedures

Post-Auction Rules, Policies, and Regulations

Office of Engineering and Analytics
Auctions and Spectrum Access Division 
(717) 338-2868

Rural Broadband Auctions Task Force
Chelsea Fallon, (202) 418-7991
Kirk Burgee, (202) 418-1599
Aaron Goldberger (202) 418-1899
Nathan Eagan, (202) 418-0991

Office of Engineering and Analytics
Auctions and Spectrum Access Division 
(202) 418-0660

Small Businesses
Additional information for small and 
disadvantaged businesses

Office of Communications Business 
Opportunities
(202) 418-0990
http://www.fcc.gov/ocbo/

Accessible Formats
Braille, large print, electronic files, or 
audio format for people with disabilities

Consumer and Governmental Affairs Bureau
(202) 418-0530 or (202) 418-0432 (TTY)
fcc504@fcc.gov

FCC Internet Sites http://www.fcc.gov
www.fcc.gov/auction/903

This Public Notice contains the following Attachment:

Attachment A: Ready to Authorize Long-Form Applicants and Bids 

-FCC-

http://www.fcc.gov/ocbo/
mailto:fcc504@fcc.gov
http://www.fcc.gov
https://www.fcc.gov/auction/903


Media Contact: 
Tina Pelkey, (202) 418-0536
tina.pelkey@fcc.gov

For Immediate Release

FCC LAUNCHES INVESTIGATION INTO POTENTIAL VIOLATIONS
OF MOBILITY FUND PHASE II MAPPING RULES 

WASHINGTON, December 7, 2018—Federal Communications Commission Chairman Ajit 
Pai announced that the agency has launched an investigation into whether one or more major 
carriers violated the Mobility Fund Phase II (MF-II) reverse auction’s mapping rules and 
submitted incorrect coverage maps.  The investigation comes after a preliminary review of the 
20,809,503 speed tests filed with the agency in connection with the MF-II challenge process; 
the window for initial challenges closed on November 26.  The Commission has suspended the 
next step of the challenge process—the opening of a response window—pending the 
conclusion of this investigation.

“My top priority is bridging the digital divide and ensuring that Americans have access to 
digital opportunity regardless of where they live, and the FCC’s Mobility Fund Phase II 
program can play a key role in extending high-speed Internet access to rural areas across 
America,” said Chairman Pai.  “In order to reach those areas, it’s critical that we know where 
access is and where it is not.  A preliminary review of speed test data submitted through the 
challenge process suggested significant violations of the Commission’s rules.  That’s why I’ve 
ordered an investigation into these matters.  We must ensure that the data is accurate before we 
can proceed.” 

Mobility Fund II would allocate up to $4.53 billion over the next decade to advance high-speed 
mobile broadband service in rural areas that would not be served without government support.  
To formulate the eligibility map, mobile providers were required to submit current, 
standardized coverage data, which was used in conjunction with data from the Universal 
Service Administrative Company (USAC).  The Commission then initiated a challenge 
process, where interested parties had an opportunity to challenge initial determinations that an 
area was ineligible for MF-II support.  After being extended to accommodate additional input, 
the challenge process for the map closed on November 26, with 20,809,503 speed tests filed 
across 37 states.

###

Office of Media Relations: (202) 418-0500
ASL Videophone: (844) 432-2275

TTY: (888) 835-5322
Twitter: @FCC

www.fcc.gov/media-relations  

This is an unofficial announcement of Commission action.  Release of the full text of a Commission order 
constitutes official action.  See MCI v. FCC, 515 F.2d 385 (D.C. Cir. 1974).

https://www.fcc.gov/mobility-fund-phase-ii-mf-ii
https://www.fcc.gov/document/commission-establishes-challenge-process-mobility-fund-phase-ii
https://www.fcc.gov/document/commission-establishes-challenge-process-mobility-fund-phase-ii
https://www.fcc.gov/document/mobility-fund-phase-ii-challenge-process-window-extended-90-days
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Further Improving the FCC's 
Procedures
December 20, 2018 - 10:00 am

By Michael O'Rielly (/about/leadership/mike-orielly) | Commissioner

One fundamental obligation of a regulatory body is to constantly scrutinize its internal workings and 

processes. Failure to do so can undermine an entity's efficiency, openness, fairness, and credibility and 

compromise its ability to respond to changing market conditions. Further, governmental bodies that 

neglect to update their internal procedures are inclined to continually patch over problems or conduct 

workarounds — i.e., applying tape to a leaky faucet, rather than fixing its main cause. This ultimately 

results in inconsistent and arbitrary processes and decision making.

Chairman Pai has rightly recognized that process and structure do matter and has made improvements 

to the FCC's operations and fixed several procedural shortfalls. However, more work remains, and I am 

committed to seeing this effort through.

Accordingly, to help take the next leap towards a more efficient, accountable, and transparent FCC, I 

have scoured previous proposals, spoken to interested parties, and considered my own personal 

experiences, and have prepared a list of ideas designed to improve the Commission's processes for our 

licensees, practitioners, Commissioners, and, most importantly, American consumers. It's now time to 

publicly release these medium, small, and tiny, mostly non-mutually exclusive ideas, and have each 

produce feedback on its merits or pitfalls. The following list should serve to generate debate, invite 

further ideas, and help move the Commission forward. Perhaps others have different or more 

extensive ideas, all the better!

Reform Proposals

1.
Require OEA sign-off on all items, conduct extensive CBA review of all items over $100 million, 

and adopt item enacting OMB Circular A4 for Commission.

2.
Require the applicable bureaus to establish a specific list of wireless devices that are subject to 

Commission's Hearing Aid Compatibility rules.
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3. All initial edits to Open Meeting items should be posted by Commissioners prior to 48 hours in 

advance of the meeting. Conversations about any edits should commence well in advance.

4.
Require final text of Open Meeting items be available to Commissioners no later than 24 hours 

in advance of meeting.

5.
Allow Commissioners to elevate a decision or item from delegated authority to a full 

Commission vote pursuant to specific conditions.

6. Streamline and establish deadlines for applications undergoing Team Telecom review.

7.
Publicly post Circulation Items (minus adjudications) when circulated to Commissioners; 

alternatively, post after 30 days.

8.
Fix circulation process by establishing time limits for sitting on list and recirculation 

requirements.

9. Reduce Must Vote time allotment by up to 21 days or more.

10.
Codify 48-hour rule for notification of Commissioners of each item to be approved under 

delegated authority.

11. Establish specific limits on the use of delegated authority.

12.
Affirm that use of the Commission in law means the full Commission and such authority can't 

be delegated without affirmative vote.

13.
Prohibit anyone but Commissioners from making any substantive changes between White 

Copy and the Open Meeting.

14. Allow Commissioners to offer amendments to items at the Open Meetings.

15.
Establish mandatory sunsets for Commission rules to promote future reexamination of issues 

and burdens; include sunsets for any pilot projects.

16.
Limit use of "Predictive Judgments" and regularly revisit rules adopted under such reasoning to 

ensure projections were accurate and still apply.

17. Impose time limit of 18 months on life of any "Interim Rule."

18.
Prevent publication and press efforts for any Commission Enforcement Citation unless 

applicable party has been sufficiently notified in advance.
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19. Require Enforcement Bureau to track collection process for Notices of Apparent Liability and 

Forfeiture Orders; establish relationship with DOJ, as necessary, to accomplish task; make data 

public.

20.
Implement a deregulatory presumption when reviewing and implementing rules and 

forbearance requests.

21. Establish universal deadlines for all bureau actions.

22. Eliminate the Administrative Law Judge function.

23. Establish specific process for any hearing designation order with deadlines.

24.
Establish real shot clocks and deadlines for all Commission proceedings with minimum 

exceptions.

25. Create an amnesty period to facilitate compliance for non-serious EB violations.

26. Put USAC contract out for public bid; allow USAC to function as private company.

27. Limit USAC recoupment for administrative errors to seven years.

28.
Prioritize USAC audits & reviews of administrative errors to those instances when costs would 

not exceed potential recoupment.

29.
Require any money recouped for fraudulent use of USF by applicants go back into USF 

program.

30. Reform USAC board to reduce size and eliminate conflicts of interests.

31.
Outline specific bright line rules for policy calls to be made by Commission and execution 

decisions to be made by USAC.

32.
Require that any changes to a USF form or form instructions, including online forms, must be 

preceded by sufficient notice of not less than 60 days.

33.
Require publication of information regarding the size, accruals, and disbursements of any 

reserved funding for any USF program.

34.

Revise rules regarding the National Exchange Carrier Association to facilitate transparency and 

evaluate whether the functions designated to it are being accomplished in an efficient, cost 

effective, and neutral manner.
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35. Prevent USAC from using webcrawls or newsfeeds to inform applicants of case decisions.

36.
Strike automatic USF rate increases & require Commission to affirmatively vote any increase on 

consumers.

37.

Revise the forfeiture guidelines to update/rationalize penalties and reduce reliance on upward 

adjustments; reconsider and harmonize how forfeitures are calculated (e.g., by day, by call, by 

device); clearly establish what constitutes a continuous violation.

38.

Limit bureau staff participation & direction of Commission advisory committees; ensure 

problem assigned to advisory committee is not tilted to a particular outcome; prevent advisory 

committees from attempting to assign work to Commission.

39.
Prevent voluntary recommendations or best practices (from industry or advisory committees) 

from converting into mandates.

40. Extend terms of Chief Economist and Chief Technologist up to 2 years.

41.
Upgrade spectrum auction software to permit multiple auctions simultaneous with unlimited 

license sizes.

42.

For any guest witnesses at Open Meetings: provide advance notice to Commissioners; allow 

minority/other Commissioners to include witnesses; require witness testimony 48 hours in 

advance.

43.
Extend closure of dormant proceedings to other categories (e.g., petitions for review); 

automatically close proceedings after set time absent Commission extension.

44. Expand use of electronic communications for licensing and notifying licensees.

45.

Require all processes & record retention to be electronic, including HR and acquisition 

documents, Secretary's circulation & release process, & voting on personnel items; Eliminate 

press copy & press table paper copies.

46.
Allow remote voting without VDI; improve official recordkeeping by including initial draft, final 

redline and final draft in eCLAS (or any successor database).

47. Require Open Meeting votes to be entered electronically.

48.
Fix eBARF software so that MobileIron and FCC phones can be used & additional people can be 

added to the database to approve the release of an item.
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49. Update the Commission's "Commissioner's Guide to the Agenda Process" to reflect all practices 

and procedures regarding Commission-level items.

50. Adopt and publish official rules of procedure at each Chairman change.

51. Eliminate paper copies of FCC Record.

52.
Improve and standardize workload and backlog tracking throughout the agency; provide 

Commissioners reports about Bureau/Office workload and backlog.

53. Reduce cost of Fed. Reg. process by publishing links to Commission items.

54. Track Fed. Reg. process, publication and status publicly, including comment/effective dates.

55. Track PRA process, publication and status publicly, including effective dates.

56.
Maintain updated webpage for all significant proceedings so description & relevant items are 

easily located.

57. Eliminate Reference Room and merge remaining functions with remaining "Library" functions.

58.
Commission template for items should be updated for macro consistency with latest versions 

of Word.

59.
Permit & expand the summary disposition of PFRs/AFRs throughout the agency (formalize the 

consent agenda process for all Bureaus/Offices).

60. When at all possible, combine Open meeting item presentations.

61. Limit presentation times by Bureaus/Offices/guests at Open meetings.

[Highlighted ideas have been partially implemented]
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Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter of

Establishment of the Fraud Division of the 
Enforcement Bureau

)
)
)
)

ORDER

Adopted:  January 29, 2019 Released:  February 4, 2019

By the Commission:

I. BACKGROUND

1. The Communications Act, as amended, directs the Federal Communications Commission 
to preserve and advance the principles of universal service so that quality, affordable communications 
services are available to all Americans.1  Congress expanded the universal service program when it 
enacted the Telecommunications Act of 1996.  Today, the federal Universal Service Fund (Fund) consists 
of four programs:  (1) the high-cost program, providing financial support to eligible telecommunications 
carriers serving high-cost areas; (2) the schools and libraries program (also known as the E-rate program), 
providing discounted communications services to eligible schools and libraries; (3) the low-income 
program, assisting low-income consumers pay for telephone and broadband services; and (4) the rural 
health care program, providing discounted telecommunications and broadband services to rural health 
care providers.  The Commission is responsible for implementing and overseeing the Fund.

2. The Commission rigorously polices Fund participants to ensure compliance with program 
rules and to protect against waste, fraud and abuse.2  For example, the Commission proposed a fine of 
more than $63 million against a company, American Broadband, for apparent large-scale violations in the 
Lifeline program, including apparently creating fake accounts by enrolling deceased individuals and by 
manipulating the personal information (names, dates of birth, and social security numbers) of existing 
Lifeline subscribers.3  The Commission proposed an $18.7 million fine against DataConnex for 
apparently defrauding the rural health care program, including apparent use of forged, false, misleading, 
and unsubstantiated documents to improperly seek funding from the Fund.4  The Commission ordered 
Sandwich Isles Communications to repay more than $27 million in improper payments, and proposed a 

1 See 47 U.S.C. § 254(b). 
2 See, e.g., NEC-Business Network Solutions, Notice of Debarment and Order Denying Waiver Petition, 21 FCC Rcd 
7491 (2006) (debarring company convicted of fraud-related felonies against the E-Rate program); New York City 
Department of Education, Order and Consent Decree, 30 FCC Rcd 14223 (2015) ($3 million settlement for E-Rate 
bidding violations); Total Call Mobile, Inc., Order and Consent Decree, 31 FCC Rcd 13204 (2016); Verizon New 
York, Inc., Verizon Network Integration Corp., & Verizon Select Servs., Inc., Consent Decree, 32 FCC Rcd 7723 
(2017).
3 American Broadband and Telecommunications Company, Notice of Apparent Liability, FCC 18-144, 2018 
WL5617615 (2018).
4 DataConnex, LLC, Notice of Apparent Liability, 33 FCC Rcd 1575 (2018).
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$49 million fine, for apparent violations of the high cost program, including apparently submitting and 
certifying inaccurate data used to obtain millions of dollars in improper high-cost support payments.5 

II. DISCUSSION

3. To reflect the activities, structure, and purpose of the Enforcement Bureau and the 
importance of protecting against fraud, we conclude that the public interest—namely, the proper dispatch 
of our business–will be served by creating a division within the Enforcement Bureau that is specifically 
dedicated to investigating and pursuing fraud in the programs that the Commission oversees.  This 
division will be called the Fraud Division.  

4. The Commission has staff in the Enforcement Bureau dedicated to investigating and 
prosecuting fraud in the Fund.  They have developed particular expertise in identifying and taking 
enforcement action against fraud in Commission programs, particularly the Fund.  The staff are not 
presently assigned to a single division within the Enforcement Bureau.  They work in close coordination 
with the Commission’s Office of Inspector General, the U.S. Department of Justice, and other law 
enforcement agencies to prosecute unlawful conduct.  

5. The purpose of this Order is to create a division, comprised of existing staff, that will be 
dedicated to taking enforcement actions against fraud in the USF and other funding programs that the 
Commission oversees.  The Fraud Division will work collaboratively with other law enforcement entities, 
including the Office of Inspector General, where appropriate.  The Fraud Division will consist of the 
individuals who presently focus on fraud cases.  Establishing this division will capitalize on and enhance 
the Commission’s expertise in rooting out fraud in programs over which the Commission has jurisdiction.

6. We find that this change will be a structural change and not a substantive one.  We 
further find that the action will not require any changes to the Commission’s rules.  The amendments 
adopted herein pertain to agency organization, procedure, and practice.  Consequently, the notice and 
comment and effective date provisions of the Administrative Procedure Act contained in 5 U.S.C. 
§§ 553(b) and (d) do not apply.

7. Consistent with the Consolidated Appropriations Act, 2018,6 this reorganization will not 
become effective until the appropriate clearance has been obtained, and the Order has thereafter been 
published in the Federal Register.

III. ORDERING CLAUSES

8. Accordingly, IT IS ORDERED THAT, pursuant to sections 1, 4, 5(b), 5(c), 201(b), and 
303(r) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154, 155(b), 155(c), 201(b), 
303(r), this Order IS ADOPTED.

9. IT IS FURTHER ORDERED that this Order WILL BECOME EFFECTIVE upon 
the date set forth in the Federal Register publication of this Order

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary

5 Sandwich Isles Commc’ns, Inc., Waimana Enterprises, Inc., Albert S.N. Hee, Notice of Apparent Liability, 31 FCC 
Rcd 12947 (2016).
6 See Consolidated Appropriations Act, 2018, Pub. L. 115-141, at Division E, Title VI, § 608, 132 Stat. 348 (2018).



TEMPLATE FOR ANNUAL CERTIFICATION OF CONTRIBUTIONS 
TO THE FEDERAL UNIVERSAL SERVICE FUND 

USAC provides this template as a voluntary resource for wholesale telecommunications service 
providers. Filers may use this template to obtain information from their resale customers 
regarding the status of their contributions to the federal Universal Service Fund (USF) on the 
revenue associated with the specific service(s) provided to resellers.

Use of this template is voluntary and is intended to provide wholesalers with a tool to obtain 
documentation to support the “reasonable expectation” standard for revenue reported in Block 3 
on the FCC Form 499-A as revenue from a contributing reseller.  By definition, a reseller is a 
“telecommunications carrier or telecommunications provider that: (1) incorporates purchased 
telecommunications into its own offerings; and (2) can reasonably be expected to contribute to 
federal universal support mechanisms based on revenues from those offerings.”1   

Background: 

As set forth in the FCC Form 499-A Instructions, “a filer may demonstrate that it has a 
‘reasonable expectation’ that a customer contributes to federal universal service support 
mechanisms based on revenues from the customer’s offerings by following the guidance in these 
instructions or by submitting other reliable proof.”   

Specifically, the Instructions require each filer to have documented procedures to ensure that 
revenues reported as reseller revenues are only from entities meeting the definition of reseller.  
The procedures must include, at a minimum, the following information on resellers:  (1) Filer 
499 ID; (2) Legal name; (3) Legal address; (4) Name of contact person; (5) Phone number of the 
contact person; and (6) As described below, an annual certification by the reseller regarding its 
reseller status.2 

If a wholesale provider follows procedures that deviate in any way from the guidance in the 
Instructions, the wholesale provider will have to demonstrate a reasonable expectation via other 
reliable proof.  USAC shall evaluate the use of “other reliable proof” to demonstrate a 
“reasonable expectation” on a case-by-case basis, based on the reasonableness of the utilized 
method or proof.3 

Certifications 

The Instructions indicate that, in order to meet the safe harbor, wholesalers must collect a 
certificate signed by the customer each calendar year. 

• The certificate must specify which services the customer is or is not purchasing for

1 See Universal Service Contribution Methodology, Order, WC Docket No. 06-122, 27 FCC Rcd 13780, 13781-82, 
para. 3 (2012) (2012 Wholesaler-Reseller Clarification Order). 
2 See Instructions to the Telecommunications Reporting Worksheet, FCC Form 499-A, § IV.C.4.d at 37 (2018) 
(2018 Instructions). 
3 See 2018 Instructions, § IV.C.4.c at 36. 
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resale pursuant to the certificate and must be consistent with the sample language 
provided in the Instructions. 

• The certificate must be signed and dated by the customer in the period during which
the wholesaler provider collects and submits the revenue data at issue to USAC (i.e.,
the calendar year that the filer is certifying until the date when the associated 
FCC Form 499-A is filed).4 

• A filer may sell additional service(s) to a customer after the date the annual certificate
is signed.  If the annual certificate does not cover those additional services, the filer
may demonstrate a reasonable expectation that a customer is a reseller with respect 
to the service(s) purchased after the date of the annual certification signed by the 
customer by relying on either of the following (received prior to the filing of the 
applicable FCC Form 499-A): 

(1) a verifiable notification from the customer that the customer is purchasing the
service for resale consistent with the valid, previously signed annual
certificate, or

(2) a subsequent certificate, covering the additional services purchased, signed by
the customer.

4 See 2012 Wholesaler-Reseller Clarification Order at 13782, para. 6 (“[W]e clarify that the relevant time period for 
the ‘reasonable expectation’ analysis is the period during which a wholesale provider collects and submits the 
revenue data at issue to USAC.”). 
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ANNUAL CERTIFICATION OF CONTRIBUTIONS 
TO THE FEDERAL UNIVERSAL SERVICE FUND 

Calendar Year:  (revenues to be reported on      FCC Form 499-A) 

Legal Name and 499 Filer ID of Wholesaler: Legal Name and 499 Filer ID of Company: 

Entity-Level Certification All services purchased are, or will be, purchased for resale. 

Account-Level Certification 
All services associated with particular billing accounts as 
specified in Attachment A are or will be purchased for resale. 

Service-specific Certification Individual services specified in Attachment A are or will be 
purchased for resale. 

Service-specific 
Exceptions Certification 

Individual services EXCEPT those specified in Attachment A are or 
will be purchased for resale. 

Phone: 

Signature: 

Title: 

Email: 

Date Signed:

I certify, under penalty of perjury, that the Company is purchasing service(s) for resale, at least in part, and that the 
Company is incorporating the purchased services into its own offerings which are, at least in part, 
assessable U.S. telecommunications or interconnected Voice over Internet Protocol services. I also certify under penalty of 
perjury that the Company either directly contributes or has a reasonable expectation that another entity in the 
downstream chain of resellers directly contributes to the federal universal service support mechanisms on the assessable 
portion of revenues from offerings that incorporate the purchased services. 

Select the option below that describes the use of the specific services that the Company purchased or will 
purchase from the Wholesaler: 
(Check only one box) 

The undersigned individual is authorized by the Company to complete this certificate on its behalf:

 (“Wholesaler”) for the calendar year and FCC Form 499-A year specified above.

(“Company”) submits this certification related to the services  purchased from

Legal Name of Company: Legal Address:

Print Name:
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 Legal Name and 499 Filer ID of Company: Legal Name and 499 Filer ID of Wholesaler: 

List account numbers or individual service(s):

Calendar Year:  (revenues to be reported on      FCC Form 499-A) 

Annual Certification of Contributions to the Federal Universal Service Fund

Attachment A

November 2018 Version



Audit and Assurance Business Update

Audit Committee

January 28, 2019
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Agenda: Audit and Assurance
Topic Description Purpose Presenter Length
Recap Action items and updates from previous Audit Committee meetings Informational Teleshia 1 min

2018 Accomplishments Significant quantitative & qualitative accomplishments Informational Teleshia 5 min

2018 Operational Results Key outcomes from BCAP audits and PQA assessments Informational Teleshia 5 min

2019 Goals & Objectives Primary goal and objective for the division Informational Teleshia 1 min

2019 Look Ahead Upcoming key milestones Informational Teleshia 2 min

Discussion Topics 2019 Audit Plan
• Beneficiary and Contributor Audit Program (BCAP)
• Payment Quality Assurance (PQA)

Informational Teleshia 4 min

Audit and Assurance Division at a Glance Overview of activities for next 12 months Informational Teleshia 2 min

Appendix Glossary Informational - -
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October Board Recap
Action items and updates from previous Audit Committee meetings

Activity Status

Corporate Assurance: Provide additional 
information on USAC's procedures to assess and 
minimize risks, and how these risks are reported to 
the Board.

Additional information on USAC’s processes to assess and minimize risks may be found at 
agenda item iAC03.

Audit Committee Charter: Include confirmation that 
the Audit Committee will have oversight of all 
corporate assurance activities, even if such activities 
are not supervised by AAD anymore.

The full USAC Board of Directors will have insight into the enterprise risk management function, 
including all corporate assurance activities.  The Audit Committee Charter has been revised to 
remove references related to the review and approval of the Corporate Assurance Plan.  Please 
see the Audit Committee Charter presented at agenda item aAC03.

PQA – Improper Payment Results: Provide two 
calculations for the Lifeline improper payment rate 
to see how the changes in the use of universal forms 
are helping to reduce the risk of improper payments.

This item will be addressed once the Fiscal Year 2019 PQA results are complete and presented 
during the October 2019 Audit Committee meeting.
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2018 Accomplishments

BCAP
• 99 audits completed during Fiscal Year 2018 (19 CR, 10 HC, 28 LI, 40 SL, 2 RH).
• In coordination with Finance, developed a reseller template to assist FCC Form 499 filers.
• Developed the Fiscal Year 2019 BCAP plan.

PQA
• 1,117 assessments completed for Fiscal Year 2018 by planned milestone date (309 HC, 365 LI, 443 SL). 
• Implemented a strategy to phase PQA Lifeline case announcements to reduce the impact for carriers that were also selected for

other program integrity-related reviews. 

Other Activity
• 11 Lifeline forensic and Chairman Pai audits were announced; analysis of carrier information is in progress.
• AAD presented audit-related topics at the E-Rate Fall Applicant and E-Rate Service Provider trainings.
• Cost effectiveness:  $49 million in recoveries/revenues compared to the 2018 AAD budget of $19 million.

4
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2018 Accomplishments – Cont’d

Identified the following key findings by Program:

5
© 2019 Universal Service Administrative Co. 

Program Key Findings Corrective Actions

Contributor Revenue • Non-Telecommunications and Information Service Revenues (BCAP)

• Customer Category - End User vs. Reseller (BCAP)

• Developed and delivered educational materials regarding non-telecom 
and informational service revenues: training webinars; newsletters, 
content on webpages.

• Developed a wholesaler/reseller certification template to assist 
contributor filers with revenue reporting.

High Cost • Lack of/Inadequate Documentation (BCAP)
• Misclassified Assets, Expenses, and/or Liabilities (BCAP)
• Inaccurate Data (PQA)

• Develop and deliver webinars to educate carriers on best practices related 
to documentation and provide guidance to avoid the top key findings:
Retention of documentation necessary to support audit investigations
Ineligible items as listed in FCC Orders 
Data inaccuracy due to inadequate/inaccurate documentation and 

inaccurate depreciation calculation. 

Lifeline • Improper Certification and/or Recertification Documentation  
Disclosures (BCAP)

• Inaccurate Form 497 Reporting (BCAP)
• Lack of/Inadequate Documentation (PQA)
• Ineligible Subscriber (PQA)

• Implemented Universal Forms to ensure the same approved language is 
used for certification and recertification disclosures.

• Implemented Lifeline Claims System to limit claims of subscribers to only 
those in NLAD.

• Delivered webinars to instruct service providers to check and retain proof 
of program eligibility.
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2018 Accomplishments – Cont’d

Identified the following key findings by Program:

6
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Program Key Findings Corrective Actions

Schools and Libraries • Service Provider or Beneficiary Over-Invoiced SLP (BCAP & PQA)
• Lack of/Inadequate Documentation (BCAP)
• Recipient of Service Error (PQA)

• Conducted training  for applicants and service providers and included 
topics related to over-invoicing and lack of documentation.

• Developing on-line training program related to invoicing
• Developing targeted outreach program for entities with significant audit 

findings.

Rural Health Care • Ineligible Sites (BCAP) • Developed form guides to assist applicants with the proper submission of 
their data and provided webinars to educate applicants on eligibility.
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AUDITS RELEASED AUDITOR RECOMMENDED 
RECOVERY

$7.4M

AVERAGE DURATION (MONTHS)

50

AUDITOR RECOMMENDED RECOVERY 
VS DISBURSEMENT AMOUNT ($ MIL)

$2.7
$0.6

$2.8
$1.3

$46.1

$17.7

$26.0

$18.0

$0

$10

$20

$30

$40

$50

HC LI SL RH

Recommended Recovery Disbursements

CR: 19

HC: 10

LI: 28

RH: 2

SL: 40 99

AUDITOR RECOMMENDED
ADD’L CONTRIBUTION

$29M

BCAP IMPROPER 
PAYMENTS PREVENTED

$3.6M
TOTAL AUDITS 

REFERRED TO FCC

31

NEW/NOVEL FINDINGS

9
HC

2
LI

9
SL

0
RH

0
CR

SOUGHT RECAPTURED

$36.9M $34.5M

0 6 12 18 24
Estimated Duration

HC
LI

SL
RH

USAC RECOVERIES

PQA IMPROPER PAYMENTS

Program Cases Completed IPERIA $

HC 309 $61,077
LI 365 $78,242
SL 443 $8,718,711

Total $8,858,030

2018 Operational Results
October 1, 2017 – September 30, 2018

CR
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2019 Goals & Objectives

8
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The primary goal and objective of the Audit and Assurance Division is 
to preserve the integrity of universal service funds and USAC’s 
corporate resources by conducting independent and objective 

audits, performing quality assessments and evaluating the efficiency 
and effectiveness of USAC’s operations.
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2019 Look Ahead

BCAP
• Procure firms for co-sourced and external BCAP work 
• Begin planning for Fiscal Year 2020 BCAP plan
• Announce all audits under the Fiscal Year 2019 BCAP plan
• Complete Lifeline Chairman Pai and Forensic audits 

PQA
• Complete all Fiscal Year 2019 PQA assessments 

Other Activity
• Develop AAD Portal for performance monitoring and reporting 
• Commence the 2019 Corporate Assurance Plan
• Develop audit surveys for Corporate Assurance audits and PQA reviews to obtain feedback from USAC and other entities under 

audits/assessments
• Procure and complete the Peer Review (an independent assessment of AAD’s operations)
• Coordinate and complete the AUP 
• Implement GAGAS revisions
• Implement Knowledge Management
• Implement the FCC Order In-Take initiative

9
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Discussion Topics – BCAP 
Fiscal Year 2019 BCAP Plan

• AAD, in consultation with FCC OMD and FCC WCB, 
have developed an audit plan for Fiscal Year 2019 
that will incorporate a hybrid approach for selecting 
beneficiaries and contributors for audit.

• The selection methodology is based on a 
combination of random, targeted, high-dollar, and 
risk-based selections.

BCAP Challenges and Mitigation
• Challenge: Accomplishing the annual audit plans 

due to (1) entity delays, (2) resources, and (3) audit 
duration. 

• Mitigation Plan: Root cause analysis in process 
(update to be provided during the April Board 
meeting).

10
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Fiscal Year 2019 BCAP Plan 
Total Audits by Program

Program Total

Contributor Revenue 9

High Cost 22

Lifeline 5

Schools and Libraries 59

Rural Health Care 20

Total 115
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Discussion Topics – PQA
PQA Program Testing

• Total sample size for Fiscal Year 2019 increased 
from 1,117 in the prior year to 1,255 as a result 
of adding Rural Health Care payments to the 
scope of testing.  

• The team began announcing cases in 
November 2018. 

PQA Challenges and Mitigation
• Challenge: Delays starting PQA Fiscal Year 2019 

testing increases risk of delayed reporting.
• Mitigation Plan: Exploring options to begin 

announcements prior to finalizing procedures; 
additional resources, as needed.

11
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PQA Status
As of January 4, 2019

Program Estimated 
Sample Size Announced In 

Progress Completed

High Cost 200 0 0 0

Lifeline 300 97 97 0

Schools and 
Libraries 360 220 217 3

Rural Health Care 395 114 114 0

Total 1,255 431 428 3
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2019
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BCAP

PQA

Corporate 
Assurance

Peer Review

GAGAS Revision

Knowledge
Management

FCC Order 
In-Take

AAD Tools

Procurements

Audit and Assurance Division at a Glance
Milestone Legend

Completed

On Track

At-Risk

Delayed

On Hold/TBD2019 Assessments 

Knowledge Management

Beneficiary & Contributor Audit Program 

Assessments 
Completed

GAGAS Revision

Peer Review

AAD  Tools 

Final  
Reports OMB 

Data Call
FCC AFR Released

Peer Review Procurement

Today

2020 Audit
Plan

Scorecard 
[Annual]

Requirements
Gathering

Content Creation Update Content

GAGAS
Research

Portal Phase 3
Performance Reporting

Portal Phase 3
Status Reporting

Portal Phase 4
2020 Roadmap

AUP 
Coordination

AUP Report 
Presented

2019 Plan 
Approved

Corporate Assurance

2020 Planning

Revisions
Identified

P & P Updates Audit Program
Updates

GAGAS Revisions
Implemented

RFP Prepared Vendor 
Evaluation

Audit Firm
Selected Testing

Draft Report Final Report 
Presented

AUP Report 
Received

FCC Order Intake 
Process Defined

Update Audit 
Programs

2020 Planning

© 2019 Universal Service Administrative Co. 

2019 Reporting

Scorecard 
[6 mos.]

FCC Order In-take

Identify Automation 
(if needed)

Co-Source Renewal

External Firm Procurement

BCAP Renewal

All milestones 
are on track
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Appendix:  Glossary of Acronyms and Projects
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Term Definition

AAD Audit and Assurance Division.  An organization within USAC with the mission to preserve the integrity of the universal service 
fund and USAC’s corporate resources by conducting objective audits, performing quality assessments and evaluating the 
efficiency and effectiveness of USAC’s operations.

AAD Portal A platform designed to centralize key data attributes across disparate applications used by AAD to plan, manage and report 
audit progress.  Customized dashboards and reporting present data by program, audit and resource and deliver performance 
measurements at a click of the mouse.

AFR Agency Financial Report.  Federal government report that provides an overview of an agency’s performance and financial 
information to enable the President, Congress, and the public to assess accomplishments for each fiscal year.

AUP Agreed Upon Procedures.   An agreed-upon procedure engagement is a standard a company or client outlines when it hires an 
external party to perform an audit on a specific test or business process.

BCAP Beneficiary and Contributor Audit Program (BCAP). The BCAP is designed to assess beneficiary and contributor compliance 
with the FCC rules and requirements (collectively, FCC Rules).

Chairman Pai Audit FCC Chairman Pai directed USAC on August 8, 2017 to identify and audit the top ten eligible telecommunications carriers with 
the highest number of potentially ineligible subscribers based on the results of the Government Administrative Office (GAO) 
Report titled “FCC’s Lifeline Program: A Case Study of Government Waste and Mismanagement”.  

Forensic Audit The Chairman of the Committee on Homeland Security and Government Affairs directed USAC on September 15, 2017 to 
perform forensic audits of the top 30 eligible telecommunication carriers.  This directive was the result of a study  performed 
by the GAO Report.   The FCC directed USAC to audit the top 30 Study Area Codes (SACS), which spanned across eight carriers. 
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Term Definition

GAGAS Generally Accepted Government Auditing Standards.  Also referred to as “Yellow Book.” The standards are used by auditors of 
government entities, entities that receive government awards, and other organizations performing Yellow Book audits as it 
provides a framework for conducting high-quality audits with competence, integrity, objectivity, and independence.  

IPERIA Improper Payments Elimination and Recovery Improvement Act of 2012.  Requires federal agencies to review and report on 
major programs that are susceptible to improper payments.  The Universal Service Fund is subject to IPERIA.

OMB Office of Management and Budget.  OMB produces the President's Budget and also measures the quality of agency programs, 
policies, and procedures to see if they comply with the president's policies and coordinates inter-agency policy initiatives. 

OMD Office of Managing Director.  OMD is a component of the FCC that administers and manages the Commission. 

PQA Payment Quality Assurance.  PQA is designed to assess the accuracy of Universal Service Fund (USF) disbursements and 
determine whether improper payments exist, and assists the FCC in meeting its reporting obligations under the Improper 
Payments Elimination and Recovery Improvement Act of 2012 (IPERIA). 

Peer Review As part of a formal and independent process of quality assurance, AAD undergoes a peer review.  GAGAS requires that peer 
reviews are performed by an independent, qualified external reviewer at least once every three years.  

RFP Request for Proposal.   A document that solicits proposal, often made through a bidding process, by a company interested in 
procurement of a commodity or service to potential suppliers to submit business proposals.  It is submitted early in the 
procurement cycle.

WCB Wireline Competition Bureau.  WCB is a component of the FCC that works to ensure that all Americans have access to robust, 
affordable broadband and voice services.  Its programs help ensure access to affordable communications for schools, 
libraries, health care providers, and rural and low-income consumers.

Appendix:  Glossary of Acronyms and Projects

Page 43 of 46

Briefing book excludes all materials discussed in Executive Session.



Thank You!
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Audit Committee Meeting
Information on FY2018 FCC Agency Financial Report:

USF Audit Summary

January 28, 2019
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FY2018 FCC Agency Financial Report (AFR): 
USF Audit Summary

Overview

• Audit conducted by Kearney & Company on behalf of the FCC OIG

• Auditors concluded that the FCC’s financial statements, which include the USF balances, were presented fairly, 
in all material respects, for the fiscal year ending September 30, 2018

Internal Control Findings
• Material Weakness1

• USF Budgetary Accounting related to Schools & Libraries obligations
• Significant Deficiency2

• Management of IT system user accounts
• See full FY2018 FCC AFR here: 

• https://docs.fcc.gov/public/attachments/DOC-355122A1.pdf

2

1 A material weakness is a deficiency in internal control where there is a reasonable possibility that a material misstatement of the entity’s financial statements will 
not be prevented or detected and corrected on a timely basis.
2 A significant deficiency is less severe than a material weakness, but important enough to merit attention by those charged with governance. 
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