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Disclaimer

• My comments reflect my own views 
and do not necessarily reflect the 
views of the Commission or any 
individual Commissioner.



Background on the Endorsement & 
Testimonial Guides

 The Commission’s Endorsement & Testimonial Guides became 
effective December 1, 2009.

 The Guides apply to endorsements made in social media.   



What is an Endorsement?
 An endorsement means any advertising message that consumers are 

likely to believe reflects the opinions, beliefs, findings, or experiences of 
a person or organization other than the sponsoring advertiser.

 An endorsement can include: verbal statements, demonstrations, or 
depictions of the name, signature, likeness or other identifying personal 
characteristics of an individual or the name or seal of an organization.

 Tagging is an endorsement.



Endorsements 

 An endorsement must reflect the honest opinions, 
findings, beliefs, or experience of the endorser. 

 An endorsement may not convey any express or 
implied representation that would be deceptive if 
made directly by the advertiser.

 Advertisers are subject to liability for false or 
unsubstantiated statements made through 
endorsements, or for failing to disclose material 
connections between themselves and their 
endorsers.

 Endorsers also may be liable for false or misleading 
statements made in the course of their 
endorsements.



Material Connections Between Advertisers 
& Endorsers
 Consumers have a right to know when they are viewing content that is intended to 

create an interest in buying a product or service if there is a material relationship 
between the person providing the content and the person selling the product.

 An unexpected relationship between an endorser and an advertiser that could affect 
the credibility of the endorsement from the perspective of the viewer must be 
disclosed. 

 Examples of such connections include:

 Seller is compensating endorser;

 Endorser is an employee or business associate of seller;

 Endorser is related to seller;

 Endorser is entered in sweepstakes;

 Endorser gets free products.



Celebrity Endorsers
 In conventional ads, it’s not necessary for an ad to 

disclose that a celebrity is being paid, because in that 
context payment would be understood.

 Outside of conventional ads (on talk shows, social 
networking sites):  the relationship with the advertiser 
should be disclosed when a celebrity talks up a 
product because payment isn’t obvious in that 
context.



Tips for Marketers

• Advertiser should ensure its “influencers” 
receive guidance/training about need to 
ensure statements are 
truthful/substantiated; and 

• Advertiser should monitor “influencers” and 
take steps to halt continued publication of 
deceptive claims when discovered.



Clear and Conspicuous Disclosures

Does the disclosure standout?
Is it near the focal point?

Is it understandable?



Tips on Disclosures

 Use clear and unambiguous language.

 Place disclosures as close to the focal point as possible.

 Use a font and color that’s easy to read.

 Use a shade that standouts against the background.

 Video ads – insure that disclosure is on the screen long enough to be 
noticed, read, and understood.

 Audio disclosures – read at a cadence that’s easy for consumers to 
follow and in words consumers can understand.



@Tweets and other #space-
constrained ads

 Even in space-constrained ads, required disclosures 
must still be clear and conspicuous.

 For example, if a tweet is paid for, it can start with 
“Ad:”  or “#ad” to inform consumers that they’re 
seeing an ad.

 #sponsored, #promotion may also be appropriate 
and effective (but not cryptic abbreviations like 
#spon or #sp).



What Should the Disclosure Say?
 No mandated language.

 Ad, Advertisement, Paid Advertisement, Sponsored 
Advertising Content,  are all good.

 Promoted or Promoted Stories may be ambiguous.

 Presented by, Brought to You by, Promoted by may not be 
clear.

 Sponsored (influencers). 



Clear & Conspicuous Summary
 Disclosures should be unambiguous.

 Don’t use industry jargon, words or phrases that are 
ambiguous or unfamiliar, unfamiliar icons or abbreviations; 
and don’t rely simply on a company logo or brand name.

 Disclosures should be placed where consumers will look, 
in the advertising message to which they relate.

 They should stand out  so consumers will notice and read 
(or hear) them.
 In font size and colors consumers can easily read on screen.
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Lord & Tayor (2016)
 www.ftc.gov/news-events/press-

releases/2016/03/lord-taylor-settles-ftc-charges-it-
deceived-consumers-through

 Lord & Taylor’s campaign promoted their Design Lab 
collection (March 2015).

 Native advertising & Influencer campaign on 
Instagram.



 Lord & Taylor contracted Nylon, an online fashion 
magazine, run an article and post a photo of the 
paisley dress on Nylon’s Instagram page.

 Lord & Taylor reviewed and approved the paid-for 
Nylon article.

 Lord & Taylor reviewed and approved the paid-for 
post. 





 Lord & Taylor also recruited a team of 50 fashion 
influencers.

 Paid them between $1,000 and $4,000 to post photos 
of themselves in the dress on Instagram on one 
specified weekend in March 2015.

 Coordinated with Nylon postings.

 No disclosures.





 L&T is prohibited from falsely claiming that an 
endorser is an independent user or ordinary 
consumer. 

 Material connections must be disclosed.

 L&T is prohibited from falsely claiming that a 
statement or opinion from an independent or 
objective publisher or source. 

 L&T must monitor its influencers.



CSGO Lotto
FTC alleged:

• Owners endorsed online gaming service CSGO 
Lotto without disclosing they owned company.

• Paid other well-known influencers thousands of 
dollars to promote the site on YouTube, Twitch, 
Twitter, and Facebook, without requiring them to 
disclose the payments in their social media posts.







 First case against individual influencers.
 5.7 million views.
 Influencers paid $2,500 - $55,000.
 Prohibited from saying anything negative. 



Other recent cases of note
 Deutsch LA

 FTC alleged that, in connection to an advertising campaign featuring the capabilities of Sony Vita, 
Deutsch account executive e-mailed employees, encouraging them to tweet about the new product 
using  #game changer. Employees who had not used the product, tweeted about it; failed to instruct 
employees to disclose connection to Sony.

 Machinima

 FTC alleged that, at request of Microsoft’s agency Starcom, Machinima hired “Influencers” (video 
bloggers) to produce and upload videos promoting the Xbox One system and several Xbox games; 
designed to create buzz about the launch.

 Machinima paid  a few Influencers $15K and $30K to produce and upload the videos and a larger 
group of Influencers within its network $1 for each 1,000 views generated up to $25K.

 Machinima “allegedly” did not require the “Influencers” to disclose that they had not been paid and 
some Influencers did not make the disclosures in their videos.

 Trampoline Safety of America

 FTC alleged that trampoline sellers’ ads featured logos of phony independent trampoline review 
organizations they owned; owner also posted positive online reviews posing as independent 
purchaser.



Recent questions of interest
 Do I need to disclose on my Facebook post that my blog post 

has affiliate links? Or is disclosure on the blog enough?

 Does the Facebook post itself contain an affiliate or 
otherwise make an endorsement?  Disclose.

 Does the blog post look like regular content, when in fact it 
was created at the behest of an advertiser?  Disclose. 

 Are you simply adding an affiliate link in order to monetize 
editorial or entertainment content?  No disclosure on the 
Facebook post required. 



 How should influencers disclose free or paid promotions if 
they are live streaming?  What about at the beginning and 
end?  If not, how often should a disclosure be presented? 
For a written disclosure on a stream, would an overlaid 
image saying “Sponsored Content,” or “Free game key 
provided” be enough for that?
 Can viewers tune in any time?  Disclosures at the beginning and 

end wouldn’t be good enough.

 If an overlaid disclosure isn’t continuous, it would be 
best to also have audio disclosures.

 “Sponsored Content,” or “Free game key provided” are 
fairly clear disclosures, but the latter wouldn’t be ok if 
you were also paid.



 What is the proper way to disclose an affiliate link on 
social media?  What disclosure do you advise we use 
for affiliate links since we're not necessarily getting 
paid?
 “I get paid if you buy here:” should work.

 “Paid link:” right before the link or “(paid link)” right after 
the link might/should also work.

 Probably not “affiliate link.”



 If a company sends a blogger, streamer, or other 
influencer something for free without an express 
requirement to post about it in social media, does he 
or she need to disclose anything when they tag or 
otherwise post about it?  Do they need to call it an ad?  
Is #gifted an acceptable disclosure in these cases?
 It doesn’t matter that you aren’t required to post.  

Disclose.
 #gifted is very ambiguous. 



 What about travel? Is #hosted clear enough if no money has 
changed hands?
 Free travel is a material connection.

 #hosted is very ambiguous.

 How about “XYZ Resort paid for my trip” or “Thanks to XYZ Resort for 
the free trip”?



 If an influencer is being paid to talk about a product but also 
receives commission for purchases made through affiliate 
links on his/her site is it sufficient to just say “this post is 
sponsored by (Brand)” or  is an affiliate link disclosure 
necessary as well?
 Are the affiliate links all for the identified brand sponsor?  If so, then 

there doesn’t appear to be any need to disclose anything additional. 

 If some of the links are unrelated to the brand sponsor, the 
disclosure would not inform readers/followers of the affiliate nature 
of those links.



Resources
 Dot Com Disclosures: Information About Online Disclosures 

 http://business.ftc.gov/documents/bus41-dot-com-disclosures-information-about-
online-advertising

 Guides Concerning the Use of Endorsements and Testimonials in Advertising

 http://www.ftc.gov/os/2009/10/091005revisedendorsementguides.pdf

 The Revised Endorsement Guides: What People Are Asking (FAQs)

 http://business.ftc.gov/documents/bus71-ftcs-revised-endorsement-guideswhat-
people-are-asking

 endorsements@ftc.gov



NAD SOCIAL INFLUENCER 
ENFORCEMENT



NAD & Social Influencers
 NAD believes that consumers will likely weigh an 

opinion differently whether it is a paid endorsement 
or an honest opinion

 Therefore, payment for an endorsement is material 
and should be disclosed

40



Kardashians and Fit Tea
 Kardashian sisters post on social media about Fit Tea
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NATIVE ADVERTISING



Native Advertising
 Online advertising takes many forms
 Advertising that is made to look like regular content 

on a specific medium is native advertising
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NAD NATIVE ADVERTISING 
ENFORCEMENT



Joyus in People Magazine
 May 2016, NAD Case #5956
 Joyus showcases new products in video segments and 

allows people to purchase them through the videos
 “Stuff We Love” is a section in People magazine online 

that uses Joyus videos to promote products
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Joyus in People Magazine
 NAD claimed that consumers were not able to tell 

that the videos were promoting the sale of products 
before viewing them
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Link to 
purchase 
the item 
featured in 
the video



SlimFast in Star Magazine
 December 2016, NAD Case 

#6039
 Star Magazine cover and 

article promoted SlimFast
 Both were designed to look 

like an editorial
 Article was entitled: “Snack 

Your Way to Slim”
 Content was actually 

advertising for SlimFast
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SlimFast in Star Magazine
 NAD says that third parties 

who market a product are 
held to the same standard 
as the advertiser itself

 Star and SlimFast
voluntarily discontinued 
the ads in response to the 
NAD inquiry
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SEC & FINRA
ENFORCEMENT



SEC & Native Advertising
 SEC brought enforcement actions against 27 firms 

and individuals for fraudulent promotion of stocks in 
April of this year
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Paid-For Investment Advice
 Article on an investment research site suggested 

investing in a pharmaceutical product



FINRA & New Technology
 FINRA has recently provided guidance about native 

advertising
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ASA ENFORCEMENT



Advertising Standards Authority
 Enforces the Committee of Advertising Practice (CAP) 

Advertising Codes
 Responds to consumer complaints and business 

challenges
 Monitors ads and conducts research to identify how 

to protect consumers
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ASA & Social Influencers
• Disclosures:

• Use of “#ad” is likely a sufficient disclosure
• Placement matters
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ASA Enforcement: Keith Chegwin & 
Publishers Clearing House
 Keith Chegwin tweeted a link to a Publishers Clearing 

House sweepstakes without a disclosure
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ASA & Native Advertising
 Advertising vs. Sponsorship
 Disclosures:
 Insufficient: “Sponsored,” “Recommended by,” “Brand 

Publisher”
 Sufficient: “Paid for Ad,” “Ad Link,” “Ad,” or 

“Advertisement Feature”

 Placement matters
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ASA Enforcement: Telegraph & 
Michelin Tyre
 December 2015, ASA Complaint #A15-311916
 Advertorial on Telegraph website provided a video 

comparing Michelin tires to a “budget” brand
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ASA Enforcement: Telegraph & 
Michelin Tyre
 ASA noted that there were “several references” to 

association with Michelin
 However, ASA said they were insufficient to identify 

the content specifically as an ad
 ASA said that Michelin should use labels “other than 

‘sponsored’ or ‘in association with’” for future 
advertorials
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QUESTIONS?

KRISTI L. WOLFF
Partner 
Advertising
(202) 342-8805
kwolff@kelleydrye.com
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RICHARD CLELAND
Assistant Director
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Federal Trade Commission
601 New Jersey Ave. N.W.
Washington, D.C.
United States of America

Phone: 202-326-3088
Fax: 202-326-3259
rcleland@ftc.gov


