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Advertisers choose to take part in proceedings before the National Advertising 
Division as a form of industry self-regulation, but also as an alternative to 
potentially costly litigation. However, some companies have wondered 
whether NAD participation might actually make consumer class actions more, 
rather than less, likely. 
 
The first installment of this article broadly examined correlations between NAD 
decisions and class action filings since the start of 2013. The second 
installment analyzed the timing of specific class action filings in relation to adverse 
NAD decisions. This third and final installment considers which firms are filing class 
actions, and whether an NAD decision can have any impact on a federal court’s 
analysis of a cause of action. 
 
Who Is Filing These Consumer Class Action Cases? 
 
To this point we have focused on what class actions were filed following an adverse 
NAD decision. We have not discussed who has been involved with filing these 
actions. Our research shows that 42 different plaintiffs firms have filed the class 
actions discussed in this article, either on their own or with co-counsel. 
 
The vast majority have only filed one such suit, although some have been involved 
with two. Only three plaintiffs firms have filed more than two such actions. The lack 
of repeat plaintiffs firms indicates that the plaintiffs class action bar is likely not 
reviewing NAD decisions with the intention of finding potential targets. There is, 
however, one glaring exception. 
 
The law firm of Bursor & Fisher PA has been involved in nine class actions following 
an adverse NAD decision. These nine lawsuits involved eight different products. 
This is a pretty large number to be challenged by one law firm, especially given the 
fairly low number of unique products involved overall. Some of the products 
challenged, such as Tom’s of Maine and FanDuel/DraftKings, were subject to 
massive media attention and may not be attributable to the firm’s reviewing NAD 
decisions. 
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We cannot say whether reviewing NAD decisions is something that the firm actually does (or did). But 
some of the firm’s class actions could lead reasonable minds to believe its attorneys did review the NAD 
decisions at least at some point after January 2013 (we note that Bursor & Fisher was not one of the 
repeat players identified in our prior article). This is because those class actions were filed after January 
2013, but reference and describe NAD decisions that occurred years earlier.[1] 
 
Still, excluding this one exception, the data suggests that the vast majority of class actions are filed by 
different members of the plaintiffs bar, without any apparent correlation to an action before the NAD. 
 
Do NAD Decisions Impact Federal Court Decisions? 
 
We next turn to follow up our prior analysis concerning whether an NAD decision can have an impact on 
a federal court’s substantive analysis of a cause of action. We noted that most courts tend to 
respectfully reject a party’s overreliance on an NAD determination to substantively support their 
claims.[2] So has anything changed since 2013? The short answer is no. 
 
In fact, our research reveals that there have been very few case decisions that even reference the NAD 
since 2013. What we did find is in step with our prior analysis. For example, in Euro-Pro Operating LLC 
v. Dyson Inc., the court declined to consider an NAD decision when deciding a motion to dismiss.[3] 
Although the court noted that the complaint mentioned a prior NAD decision, the court did not consider 
it, in part because the NAD decision did not address whether the advertiser ceased the advertising 
campaign at issue, and because the NAD decision was “not relevant to the issue at hand.”[4] 
 
The lack of federal court decisions citing to NAD findings is not surprising. In fact, an opposite finding 
would be troubling for proponents of self-regulation. But what about the opposite scenario — does a 
federal court decision have an impact on an NAD proceeding? 
 
In 2013, we argued that the NAD’s administrative closure in light of a pending class action makes no 
sense because a judge will rarely get to the merits of a federal class action. This is true even though 
Advertising Self-Regulatory Council Rule 2.2(B)(1) provides that NAD is required to advise the challenger 
that a matter is no longer appropriate for formal investigation if the matter is the subject of a pending 
litigation or an order by a court.[5] 
 
Recently, the National Advertising Review Board upheld the September 2016 NAD finding with respect 
to advertising statements concerning Tom’s of Maine “Naturally Dry” antiperspirant, despite the fact 
that the claims were substantially similar to those subject to the 2015 class action settlement agreement 
previously discussed.[6] In doing so, the panel stated that it “recognizes that the ASRC Procedures were 
initially drafted long before [the] explosion of consumer class actions, and it is likely Section 2.2 (B)(1)(b) 
was created without consideration of whether settled consumer class actions should prevent the NAD 
from exercising jurisdiction over NAD challenges involving similar claims.”[7] 
 
The panel did recommend “that the ASRC Board consider clarifying Section 2.2(B)(1)(b) to more clearly 
state whether, or under what terms, a settled consumer class action should result in the NAD 
administratively closing a challenge that involves similar claims.”[8] There have not been any rule 
changes since the panel’s pronouncement. This is not a surprise, however, considering it is a rare 
occurrence for the ASRC board to approve a rule change. 
 
 



 

 

                                                                                                                                                                                              
Finding the Correct Cy Pres Recipient 
 
For our last point, we briefly update our discussion as to whether the Ninth Circuit continues to follow 
Dennis v. Kellogg Co.[9] There, the defendants proposed a class action settlement arising out of 
allegedly false statements concerning Frosted Mini-Wheats that included a cy pres distribution to 
charities to feed the indigent. 
 
In invalidating the proposal, the Ninth Circuit famously quipped that when settling a false advertising 
case, “appropriate cy pres recipients are not charities that feed the needy, but organizations dedicated 
to protecting consumers from or redressing injuries caused by false advertising.”[10] 
 
Given that other jurisdictions were not receptive to the Dennis holding, we wondered whether the 
decision would stand until our next update. It turns out that it seemingly has. 
 
For example, in Nigh v. Humphreys Pharmcal Inc., the court upheld a cy pres distribution in a consumer 
fraud case to Consumers Union.[11] Following Dennis, the court rejected an objection to the intended cy 
pres recipient, noting that Consumers Union “is an expert, independent nonprofit organization whose 
mission is to work for a fair, just and safe marketplace for all consumers and to empower consumers to 
protect themselves.”[12] 
 
Thus, the court found “that this cy pres distribution to Consumers Union reflects the objectives” of the 
California consumer fraud statutes.[13] We note, however, that our research did not reveal any recent 
cases from outside the Ninth Circuit that explicitly relied on Dennis. 
 
So What Does This All Mean? 
 
While class actions may impede the self-regulatory process from time to time, our conclusion is that 
participating in an NAD proceeding does not appear to be correlated to class action filings. We reached a 
similar result in 2013, and new research suggests that there is even less of a correlation between follow-
on class actions and an adverse NAD decision. 
 
For now, companies interested in the self-regulatory process can take solace in the fact that such 
participation does not make the prospect of facing a consumer class action more likely than other 
factors. 
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