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EXECUTIVE SUMMARY

This Government Relations & Public
Policy Practice Group alert provides a
comparison and analysis of the lobbying
and ethics reform initiatives being con-
sidered by the U.S. Congress. A table
comparing the reform proposals follows
the Introduction.

INTRODUCTION

Last week, Republican and Democratic
leaders in Congress unveiled outlines
of competing lobbying and ethics laws
reform packages. Speaker Dennis Hastert
(R-IL) and House Rules Committee
Chairman Rep. David Dreier (R-CA)
described a proposal that includes a ban
onall privately-funded travel by Members
and House staff. The Congressional
Democrats’ proposal includes a com-
mitment to draft legislation that would
“restore accountability and openness in
federal contracting by subjecting major
contract actions to public disclosure and
aggressive competition” and require that
all Congressional conference committee
meetings be transparent and open to the

public.

These very broad proposals, which have
not yet been introduced as legislation,
join several existing lobbying reform
bills already at various stages of the leg-
islative process. Notably among these is
Sen. John McCain’s (R-AZ) Lobbying
Transparency and Accountability Act of
2005, introduced in December, which
Sen. Rick Santorum (R-PA) recently

KELLEY DRYE

COLLIER SHANNON

called the “blueprint” for the Senate
Republicans’ lobbying reform package.

While passage of reform legislation is
not assured, support by Republican and
Democratic leaders and the continuing
corruption investigations make it prob-
able that Congress will pass legislation
this year, and possibly within the next
few months. Chairman Dreier stated that
he intends to introduce a bill February 1
and bring that bill to the House floor in
early March.

As the chart below demonstrates, the
Republican and Democrat reform ini-
tiatives vary significantly in scope and
degree, most notably with regard to
how Congressional travel is paid for and
disclosed. That said, there are a number
of features common to the reform initia-
tives that are likely to be included in any
reform package. These include:

Expanded Disclosure. Reform legislation
will likely require substantially expanded
disclosure of lobbying activity, gifts, and
campaign fundraising activity

Travel Limits and Prohibitions. At a mini-

mum, it appears that lobbyists will no
longer be permitted to arrange or orga-
nize Member or staff travel; if the more
restrictive proposal is adopted, all pri-
vately-funded Congressional travel will

be banned

Post-Employment Restrictions. R eform

legislation will likely double the postem-
ployment lobbying restriction applicable
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to former Members and staft (from one year
to two years)

Increased Penalties. Existing penalties for fail-
ing to disclose lobbying activity are likely to
substantially increase in reform legislation

Gifts. Reform legislation is expected to
require either the disclosure of, or a total ban
on the receipt of, gifts from lobbyists

Earmarking _and  Conference  Committees.

Disclosure of, and/or restrictions related
to, earmarking and conference committee
activities appears to have support on both
sides of the aisle

One subject receiving renewed attention is
appropriations earmarks. Earmarks are pro-
visions in a bill that require or permit the
obligation or expenditure of appropriated
funds for the benefit of an identifiable person,
program, project, entity, or jurisdiction. In July
2005, Senator McCain introduced legislation
targeted at reducing the number of earmarks
members insert into appropriations legisla-
tion, and he very recently renewed his call to
“fix” the earmarking process. Representative
Jeff Flake (R-AZ) also introduced com-
panion legislation in the House, and House
Appropriations Chairman Jerry Lewis (R-CA)
is putting the finishing touches on a package
that will limit House Republicans to as few
as three line-item requests per appropriations
bill.

On the Democratic side, Sen. Barack Obama
(D-IL) introduced legislation last week that
would require appropriations bills to list all
earmarks, and require that any bills containing
earmarks be made available to all Members and
the general public by means of the Internet at
least 72 hours before consideration.

It does not appear, however, that Congress is

KELLEY DRYE

COLLIER SHANNON

seriously considering eliminating earmarking
altogether. The reform proposals offered by
the Republican and Democratic leadership
do not directly address the issue of earmarks,
though the Democratic proposal calls for a
more transparent conference committee pro-
cess.

Also receiving renewed attention in the cur-
rent debate are “527” political committees
and other aspects of campaign finance reform.
The House Republican proposal apparently
will include provisions aimed at restricting
“527” activity, while the Democratic proposal
did not address the issue. A number of inter-
est groups have also taken this opportunity to
push for a new round of campaign finance
restrictions.

The scope, degree, and timing of lobbying
and ethics reform legislation remains unclear.
For instance, the House Republican pro-
posal would ban all privately funded travel,
while Sen. McCain’s bill would only require
that the sponsor of the trip certify that a
lobbyist did not arrange the trip. Also, the
Democratic proposal addresses government
contracting practices while the Republican
proposals do not.

Moreover, it is unclear whether Republicans
and Democrats can quickly come to agree-
ment on legislation or whether a drawn-out
legislative battle will ensue.

We will be closely tracking these initiatives
and will provide follow-up alerts as the leg-
islative process unfolds.
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CONCLUSION

As is often the case with proposals and bills
in the early stages of the legislative process,
some provisions could benefit from clarifi-
cation, and, presumably, will be the subject
of substantial deliberation. For instance: it
is expected that in-house lobbyists will be
subject to the same restrictions as their out-
side-lobbyist counterparts, though it is unclear
whether the full implication of this has
been thoroughly considered, particularly with
regard to proposed travel restrictions. Will
a lobbyist gift ban be subject to exceptions?
Which ones? What does it mean to “host”
or “sponsor” a fundraiser for purposes of
disclosure? Does it require more than merely
organizing a fundraiser? A number of other
questions remain, and we will be carefully
reviewing the language of the legislation and
the legislative debates for answers to these and
other questions.

The reform bills do not — and some would
say cannot, at least from a Constitutional
perspective — infringe upon a lobbyist’s right
to participate in the electoral process. That is,
the current proposals do not restrict a lobby-
ist’s right to contribute to Members’ political
campaigns or to host, sponsor, and organize
fundraisers. To date, Members have not pro-
posed limitations on lobbyists’ ability to engage
in otherwise permissible political activities. A
number of outside interest groups, how-
ever, are proposing that additional campaign
finance restrictions be included in this round
of reform efforts. It remains to see whether
these proposals will have any traction.
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have additional lobbying and ethics questions,
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members at 202-342-8400 or via email:
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